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] ABSTRACT

P. L, 95-507 has been nailed as the most far-reaching

procurenent legislation enacted in recent years., This study

was undertaken to investigate the impact of this law on the
k. acquisition system within the Department of Defense (DCD).
j The results of this study indicate: The law has the

potential of both increasing opportunities for small and

.

small disadvantaged businesses as well as agsisting them to
become viable independent enterprises. Implementation has

been slow due to a combination of reasons, There are certain
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inherent weakmnesses 1n the subcontracting provisions. The
implementation/administration has increased procurement
administrative lead time (PALT). The most difficult task

in administrating the subcontracting provisions is determining
the acceptability of plans. Contract-by-contract reportinz

1 will be burdensome. The ccsts of implementing/administering

the law by the contractor will be generally absorbed by the

governnment.
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I, I:XTA0DUCTION

This year the Federal Government plans to spend over
4100 pillion in contracts, and all too often, small and
small disadvantaged businesses do not get their fair share
of the Federal procurement dollar. [_1/1]

Public Law 95-507, signed into law on October 24, 1978,
is an attempt to correct this situation and significantly
increase the small and small disadvantaged business share
of the "Federal pie." The essence of this commitment by
Congress is denoted by the following language from the
law: [Section 2ﬂ

It is the policy of the United States that small
business concerns and small business concerns owned and
controlled by socially and economically disadvantaged
individuals, shall have the maximum practicable oppor=-
tunity to participate in the performance of contracts
let by any Federal agency.

A. OBJECTIVES OF THE RESEARCH

The objectives of this research effort are: (1) to
briefly examine the intent and history of the law; (2) +to
present the provisions of the law; (3) to analyze the key

area, subcontracting provisions, of the law; and, (4) to

identify and discuss najor implementation impediments.

B. RESEARCH QUESTIONS

In order to accomplish the objectives of this study,

the following research question is presented: What has

9
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been the impact of this legislation on the acquisition
process in the Department of Defense (DOD)?

Supplementary questions are addressed as follows:
(1) What is the basic intent of the law? (2) What does
the law provide? (3) What are some of the impediments in

its implementation? (4) How will compliance be evaluated?

C. SCOPE, LIMITATIONS AND ASSUMPTIONS

Although the law is applicable to all Federal agencies
and departments, this study will focus on the Department
of Defense. The Department of Defense is not only the
largest spender of Federal procurement dollars, but it
also has potentially the greatest opportunity to increase
the share of dollars to both small and small disadvantaged
businesses.,

Although P. L. 95-507 contains many provisions con-
cerning several aspects of small business, this study was
particularly directed toward the subcontracting provisions
of the law. These provisions entail more obligations for
large prime contractors, and also have the greatest poten-
tial for increasing the opportunities for small and small
disadvantaged businesses in the Federal procurement arena.

The law has been in effect since the fall of 1978,
however, policies and procedures are still evolving, There-
fore, any conclusions and recommendations are necessarily

"point-in-time," and could become outdated as the policies

10



continue to evolve, It is assumed that the reader of this
study is familiar with contracts and the acquisition pro-

cess wifhin the United States Government,

D. METHODOIOGY

1. Primary Research

a., The initial literature search revealed that
there has been little or no research conducted on the sub-
ject. Several brief articles have been published, but
there has been no extensive research.

b, The initial literature search was followed by
a series of telephone calls to major policy participants
in the Washington, D. C. area, Additionally, calls were
made to several DOD procurement agencies.

2. Secondary Reséarch

a. A one week fact~finding trip was made to the
Washington, D, C. area. Activities contacted included the
Defense Iogistics Agency, Department of Defense, Department
of the Army, Office of Federal Procurement Policy, the Small
Business Administration, the Naval Material Command, the
faval Air Systems Command, the Naval Sea Systems Command,
the MNaval Electronics Systems Command and the Sterling
Institute,

b, During the Washington trip, a one day trip was

made to Philadelphia during which interviews were conducted

11
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at the Javy Aiviation Supply Office and the Defense Industrial
Supply Center,

¢c. JSeveral trips have been made to the San Francisco
Ray and Sunnyvale, Califormia, areas during which interviews
were made with several civilian contractors, as well as the
Defense Contract Administration Services Management Area,
San Francisco (DCASMA S.F.) and the Small Business Adminis-

tration District Office, San Francisco, Califormia.

E. LITERATURE REVIEW

Since the passage of the legislation in 1978, there
have been several policy letters issued by the Office of
Federal Procurement Policy (OFPP)., The Defense Acquisition
Regulations Council (DAR) promulgated one study which is
only peripheral to P, L., 95~507. There have been several
articles on the subject which have appeared in various
professional magazines, such as the Contract Management
Mational Contract Management Association (IICMA), the Defense
Management Journal and the Federal Contracts Report (FCR).
Several examples of commercial policy letters were obtained
from companies during interviews, Also, copies of position
papers were obtained from several industry associations.
Additionally, there were numerous memorandums and other
policy related documents obtained during the Washington

trip.

12
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?, ORGANIZATIOHN OT STUDY

Chapter II, the "Framework,'" provides the reader with
a perspective on the general acquisition policies, procedures
and key players. Chapter III provides perspective for the
intent of the law. Chapter IV introduces the reader to the
major provisions of the law, and Chapter V is "An Analysis
of the Subcontracting Provisions," Chapter VI presents the

study's conclusions and recommendations.
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II. FRAMEWORX

P, L. 95-507 represents important and significant 1
changes in the Federal Government procurement process,
Congress went into unprecedented detail in outlining the
requirements, obligations and responsibilities relating to
subcontracting with small and small disadvantaged concerms.
Any time a change of this magnitude occurs, it can be
expected that the transition from intent to full imple-
mentation will be laden with difficulties. The law is
approximately two years old, but as this study will show,
it is a long way from being fully implemented and effective
as intended. A copy of the law is provided in Appendix A.

In order. for the reader to understand the mechanics
as well as the impact of this law, an understanding of some
of the key organizational players and their programs are

presented.

A, THE SMALL BUSINESS ADMINISTRATION

The essence of the American economic system of
private enterprise is free competition...... It is
the declared policy of the Congress that the Government
should aid, counsel, assist and protect, insofar as
possible, the interests of small-business concerns in
order to preserve free competitive enterprise, to ensure
that a fair proportion of the total purchases and con-
tracts for property and services for the Fovernuent,..
...be placed with small business enterprises. [2/232]

14




The Small Business Act established the Small Business

Administration (SBA) in 1953, The SBA originally had a
3 tenporary existence of two years, but its franchise was
;! extended periodically until 1958, when it became a permanent
agency,

Prior to World War II, assistance to small business
was limited to several antitrust legislation laws. At the
beginning of World War II, the Govermment recognized the
need to increase its reliance on small business, Mobiliza-
tion studies showed that the industrial capacity of small
business was not being used, Not only were some small
businesses unable to contribute fully to the war effort,
they often could not obtain manpower and raw material for
essential production, Ifany small firms faced the prospect
of going out of business because Government agencies created
to administer war production favored large corporations
that had proven management and technical capability and the
capacity for mass production, This situation was corrected
by the small business programs of the War Production Board

and the Smaller War Plant Corporation. ES/ 125]

Py

» After the war, the government took steps to strengthen
small business participation in the Federal marketplace,
One of these steps was the Armed Services Procurement Act

—'-' of 1947-

15
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Other steps were the Federal Property and Administrative
Services Act of 1949 and the Defense Production Act of 1950, .
in which Congress expressed a desire that small business {
receive a fair share of Government contracts, With the
beginning of the Xorean War, the needs of the nation again

resulted in the creation of an agency to help ensure that

small businesses were utilized in the defense effort, This
creation was the Small Defense Plants Administration., It
was also oriented toward the war effort and not to the

small business community in general, Then in 1953, Congress
created the Small Business Adninistration.

1. Organization of SBA

The Small Business Administration is an independent
agency of the Executive Branch of the U, S, Government and
is headed by an administrator who is directly responsible
to the President of the United States., The SBA is organized
along three lines - clientele, functions and geography.

It serves as the voice for small business in the Executive
3ranch., Internal operations are organized around its
principle line functions, namely, financial assistance,
procurement, management assistance and investment assistance,
[+/3] 4

SBA has 4,500 employees and a budget in excess of
2112 million. SBA operates ten regional offices and 81
branch and district offices to aid the 8.8 million small
businesses throughout the United States. [ﬁ/3§]

16
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2, The Role of Small Business in Government Procurement

Goverment procurement has been used to accomplish
socio-economic purposes since 1365 when the purchase of only
American bunting was mandated. However, utilization of
Federal procurement as a vehicle for achieving social goals
has its roots in the depression., During the 1930's when
the United States was struggling to recover from the great
depression, Congress began to show interest in, and passed
into law, many socio-economic assistance programs. Since
that time, both the Congressional and Executive branches
have made a conscious decision to utilize Federal procure-
ment as a means to advance social and economic improvement
and reform.

3. Small Business Procurement Assistance Programs

The SBA administers some 17 programs. The principle
functions of 3BA are: (1) financial assistance, (2) manage~
ment assistance, (3) assistance in providing equity capital,
and (4) procurement assistance,

The procurement assistance programs are implemented
through the procurement process by such techniques as:

Set-asides

Certificates of Competency
Management Assistance/Counseling
2(a) Program

Small Business Sub-contracting

17
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a, Set-Asides for Small 3usiness

The word "set-aside! means something reserved
or put to one side or set apart for a purpose., It is a
method used to insure that small business concerns receive
a fair opportunity to participate in the program of providing
supplies and services to the Govermment, Set-asides nay
be total or partial., Subject to any applicable preference
for labor surplus area set-asides, any individual procure-
ment or class of procurements or an appropriate part thereof
may be set-aside for the exclusive participation of small
business concerns when such action is determined by the
Small Business Specialist and the Contracting Officer (upon
the initiation of either) to be in the interest of: (1) "main-
taining or localizing the nation's full productive capacity,"
(2) ‘"war or national defense programs," or (3) '"assuring
that a fair proportion of governmental procurement is
placed with small business concerms,"

b, Certificate of Competency

SBA has statutory authority to certify the
competency of any small business concern as to capacity
and credit., "Capacity" means the overall ability of a
prospective small business contractor to meet quality,
quantity and time requirements of a proposed contract

and includes ability to perform, organization, experience,

technical knowledge, skills, "know-how," technical




equipment and facilities or the ability to obtain them,
The word "credit" refers to the concern's financial
resources, or its ability to obtain the resources required
during the performance of a contract,

In procurements where the highest competence
obtainable for the best scientific approach is needed, as
in certain negotiated procurement of research and develop-
ment, highly complex equipment or personal or professional
services, the Certificate of Competency procedure is not
applicable to the selection of the source offering the
highest competence obtainable or best scientific approach.
However, if a small business concern has been selected on
the basis of the highest competence obtainable or best
scientific approach, and prior to award, the Contracting
Officer determines that the concern is not responsible
because of lack of capacity or credit, the Certificate
of Competency procedure is applicable,

c. [Management Assistance Counseling

The SBA has been attuned, from inception, to
the need of professional business expertise in getting
a small business off to a good start., The first manage-
ment assistance involved training courses for 75 owners in
1954, !lanagement assistance programs include training

courses, pre-=business workshops, conferences, clinics,

19
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foreign trade counseling, personal business counseling
and the distribution of publications and films on a wide
range of subjects,

The SBA also has standing agreements for mana-
gerial assistance from professional organizations that
include the Mational Association for Accountants, American
Institute of Induntrial Engineers, Society for the Advance=-
ment of Management Sales and Marketing, Executive's Inter-
national and the Institute of Internal Auditors. [?/3%]

In 1972, the SBA established the Small Business
Institute (SBI). The SBI employs the services of 150 par-
ticipating colleges and universities. Under the supervision
of the university faculty and the SBA staff, senior and
graduate students work directly wita owners of troubled
firms,

The SBI assistance is primarily directed toward
small businesses which have received SBA loans or other
assistance,

d. The 8(a) Program

The 8(a) Program began back in 1953 as a section
of the Small Business Act (Public ILaw 35-536 as amended).
Section 8(a) of the act was enacted as a stand-by emergency
measure to assure that small businessmen received a fair

share of government contracts during wartime., The Small

Business Administration (SBA), however, never used this
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authority for that purpose and Section 8(a) remained

"dormant" for almost 15 years after its enactment.

The urban racial disturbances of the mid-1960's
appeared to confirm that even the Civil Rights Act of 1964
was not sufficient to defuse the potential explosive social
situation which in part was attributed to a perceived
lack of economic control over their destinies by minority
group residents of ghetto areas, This lack of economic
control was perceived as a lack of equality of opportunity.
The decade of the nineteen-sgixties witnessed the largest
wave of legislative, judicial and executive actions to
secure and extend civil rights to America's non-white
ninority groups of any similar period in the history of
this country,

During this period of racial unrest and social
upheaval, characterized by riots in most of the major
cities, the Section 8(a) Program was pressed into service
as one policy attempt to alter the opportunity structure
available to minority group members.

President Johnson launched the Test Cities
Program on October 2, 1967, Section 8(a) was used under
the Test Cities Program to give preference in award to
those government contractors who were located in areas
of "concentrated unemployment or underemployment" as

determined by the Department of ILabor,

21
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The start of the so called "S(a) Minorities
Contracting Program® can be traced back to a memorandun
issued by President Nixon on December 5, 1969, In this
menorandun, President MNixon appointed a task force to loolk
for viable techniques for channeling federal contracts to
minority firms. The task force identified Section 3(a) of
the Small Business Act of 1953 as the only legal authority
that would support the President's desire for channeling
federal contracts to minority firms without benefit of
competition.

4, Snall Business Subcontracting Program

The Government depends on prime contractors to
make and administer subcontracts. Approximately 50% of
all Government procurement dollars result in subcontracts.
[7/5] OFPP Policy Ietter 80-2 defines a subcontract as
"any agreement (other than one involving an employer-
employee relationship) entered into by a Federal Govern=-
ment prime contractor or subcontractor calling for supplies
or services required for the performance of the original
contract or subcontract.”

DAR 14-001.5 defines subcontractor as "any supplier,
distributor, vendor or firm which furnishes supplies or
services to or for a prime contractor or another sub-
contractor,"

Prior to P. L. 95-507, the Government's small

business contracting program required Government prime

22
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contractors to assume an affirmative obligation with respect

to subcontracting with small business concerns, In con-
tracts which ranged from 5,000 to :350C,000 the contractor

undertoolk the obligation of accomplishing the maximum

amount of small business subcontracting consistent with the
efficient performance of the contract,

The Utilization of Small Business Concerns Clause
was included in all contracts in amounts which exceeded
35,000 except contracts which, including all subcontracts
thereunder, were to be performed entirely outside the United
States, its possessions and Puerto Rico, and to contracts
for services which were personal in nature.

A "Small Business Subcontracting Program" Clause
was included in all contracts (except maintenance, repair
and construction contracts) which exceeded 3500,000 and whch,
in the opinion of the Contracting Officer, oifered substantial
subcontracting opportunities. Prime contractors who were
to be awarded contracts that did not exceed 3500,000 but
which in the opinion of the Contracting Officer, offered

substantial subcontracting possibilities, were urged to

accept the clause.
Public Law 95-507 established a new small business

and small disadvantaged business subcontracting program.
Also, the legislation established an office of Small and

Disadvantaged Business Utilization in each Federal agency

23
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with procurement authority. The major provisions of

P. L. 95=507 will be discussed in later chapters.

3. THE DEPARTMENT OF DETENSE AYD THIZ DEFZENSE ACQUISITION

REGUTATION

The Department of Defense (DOD) is the major Government
procurement agency, Approximately $50 billion of the DOD
budget was spent on purchasing materials and services in
Y 79.

The organization for defense procurement is wide ranging
and complex. Responsibilities for military procurement
extend through every segment of the military establish-
ment from the Secretary of Defense down to the local service
installation supporting a tactical unit in the field., Over
1,000 activities and more than 50,000 people are engaged
in purchasing operations and contract administration alone;
and, there are additional persounel involved in procurement
policy management review and support functions. [§/3§]

The principal statute affecting defense procurement is
the Armed Services Procurement Act of 1947, This act pro-
vided a common, uniform statutory basis for procurement by
all military services., The present Defense Acquisition
Regulation has grown from this basis,

While the Small Business Administration is the one
agency that was created by Congress solely to advise and

assist the nation's small businesses, various Government

24
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departzents and agencies provide services to small businesses,

Jefense Acquisition Regulation (DAR), Section 1, Part 7,

"Small Business and Small Disadvantaged Business Concerns,”

implements the Armed Services Procurement Act.

DAR 1-702 General Policy states that:

(a) It is the policy of the Tepartment of Defense
to place a fair proportion of its total purchases and
contracts for supplies, research and development, and
services (including contracts for maintenance, repairs
and construction) with small business concerns., 32very
effort should be made to encourage participation by
such concerns in the acquisition of supplies and services
that are within their capabilities. Heads of contracting
activities and heads of field contracting and contract
administration activities are responsible for the effective
implementation of the Small Business and Small Disadvantaged
3usiness Utilization Program(s) within their respective
activities and for the accomplishment of assisned program
goals, EHeads of contracting activities and heads of
field contracting and contract administration activities
will assure that contracting and technical personnel
attached to their activities are informed of the benefits
that acecrue to tne Nation and to the lepartment of Defense
i through the proper use of the capabilities of small
) business concerns in the acquisition of military reguire-
ments and that these individuals take all reasonable
. action to increase the level of participation by small
q business firms in the awards for products and services
l by their activities.

A (b) Small business concerns, both established and
z potential suppliers (1-701.3 and 1-701.4), shall be
\ afforded an equitable opportunity to compete for all con-
-, racts that they can perform, Therefore, the Departiments,
t0 the extent consistentwith the best interests of the
Government and in order to broaden the industrial tase,
shall:

(i) attempt to locate additional qualified
small business suppliers by all appropriate methods,
including use of the assistance of SBA, particularly
where only a limited nunbter of small business concernms
are on bidders!' mailing lists;

25




(ii) give wide publicity to contracting methods
and practices;

(iii) publicize proposed acquisitions by use of
advance notices or other appropriate methods (see 1=1003):

(iv) include all established and qualified
potential small business suppliers on the bidders' mailirg
lists (see 2-205);

(v) send solicitations to all firms on the appro-
priate list, except that where less than a complete list
is to be used pursuant to 2-205.4, at least a pro rata
number of small business concerms shall be solicited;

(vi) divide proposed acquisition of supplies and
services, except construction, into quantities not less
than economic production runs, so as to permit bidding
on quantities less than the total requirements; allow
the maximum time practicable for preparation and submission
of bids, proposals, or quotations; where feasible, establish
delivery schedules which will encourage small business par-
ticipation;

(vii) examine each major acquisition to deter-
mine the extent to which small business subcontracting
should be encouraged or required;

(viii) use small business concerns to the maxi-
mum extent feasible as planned producers in the Industrial
Readiness Planning Program; and

(ix) maintain liaison with Federal, State (including
Govermor's Commissions), and local agencies and other
organizations for the purpose of providing information
and assistance to small business concerms.

(¢) All proposed acquisitions of supplies or services
with an anticipated dollar value of less than 310,000
subject to small purchase procedures shall be reserved
for exclusive participation by small business concerns
(see 3-603.1(g§).

(d) The extent of participation by small business
concerns in defense acquisition shall be accurately
measured, reported and publicized., All solicitations
shall require each prospective supplier to represent
whether it is a small business or small disadvantaged
business concern for purposes of the specific acquisi-
tion (see 1-701 and 1-703). Records of the total value
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of contracts and subcontracts placed with small business
ccncerns during eacn fiscal year shall be maintained by
the use of DD Torm 350 (Individual Procurement Action
leport, DD Form 1057 (lonthly Procurement Summary by
Purchasing Office)(see 1=110 and Section X{I, Part 1);
and DD Form 1140-1 (Defense Small 2usiness Subcontracting
Program Luarterly Report of Participating Iarge Company
on Subcontract Commitments to 3mall Business Concerms)
(see 1=707).

(e) The Military Departments shall assign small
business technical advisors to assist eacn resident SRA
Procurement Center Representative in the performance of
his duties:

(1) Zach advisor shall be a full-time employee
of the contracting activity and shall be well qualified,
technically trained and familiar with the supplies or
services acquired at the activity.

(2) Zach advisor's principal duty shall be to
assist the SBA Procurement Center Representative in his
duties and functions relating to Sections 8 and 15 of the
Small Business Act. Providing such assistance shall talke
precedence over any other collateral duties that may be
the responsibility of the small business technical advisor.

C. RECOIMMENDATIONS OF THE COMMISSION ON GOVERITMENT PROCUREMENT
The Commission on Government Procurement (COGP) was
created by Public Iaw 91-129 in November 1969 to study and
recommend to Congress methods "to promote the economy, effi-
ciency and effectiveness" of procurement by the Ixecutive
Branch of the Federal Government, (2/vii]
The Commission's study resulted in 149 recommendations
for improving government procurement., The COGP examined
the use of the acquisition process in implementing national
policies and accomplishing socio-economic goals. The COGP

identified some 39 socio-economic programs (see Table 1).
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Their report concluded that "the problems engendered by

use of the procurement process in the implementation of
national goals are that procurement becomes more costly and
time~consuming with the addition of each new social and
economic program, The cumulative effect of programs
already imposed on the procurement process and the addi-
tion of those contemplated could overburden it to the

point of threatening breakdown." C2/11ﬂ

As a result of their examination, the COGP made three
recommendations, These were:

Recommendation A-43, Establish a comprehensive program
for legislative and executive branch reexamination of
the full range of social and economic programs applied
to the procurement process and the administrative prac-
tices followed in their application,

Recommendation A~-44., Raise to 310,000 the minimum level
at which social and economic programs are applied to the
procurement process. '

Recommendation A-45, Congider means to make the costs of
implementing social and economic goals through the pro-
curement more visible.

Since publication of the COGP report, these recommenda-
tions have not been implemented. According to a General
Accounting Office (GAO) report, "As yet, congressional
support is not forthecoming, A major problem is that there
is no committee in the Congress with jurisdiction over both

procurement and the various socio-economic programs,"

(/2
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TAZLE 1

Socio=-Economic Policies Affecting the Acquisition Process

PROGRAM

Buy American Act*

Preference for United States
Manufacturers

Preference for United States
Manufacturers

Preference for United States

Products (Military Assistance
Programs)*

Preference for United States

Food, Clothing and Fibers
(Berry Amendment)*

Officials Not to Renefit*

Clean Air Act of 1979

Equal Employment Opportunity

PURPOSE

To provide for domestic
materials over foreign
materials,

To provide preference for
domestic manufacturers in
construction of diplomatic
and consular establishments.

To restrict U. S. Forest
Service from purchasing twine
nmanufactured from materials
of foreign origin.

To require the purchase of
U, S. end products for the
military assistance program.

To restrict the Department

of Defense from purchasing
specified classes of commodi-
ties of foreign origin.

To prohibit members of Congress

from tenefiting from any govern-:

ment contract.

To prohibit contracting with
a company convicted of crimi-
nal violation of air pollution
standards,

To prohibit discrimination in
government contracting.

Source: DBureau of National Affairs, Inc,, Federal Contracts
Report, Washington, D, C., February 19, 1979,

pp. F=7 and F-3.
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PROGRAM

Copeland "Anti-Kickback"
Act*

Walsh=-Healy Act*

Davis=-Bacon Act*

Service Contract Act of
1965%*

Contract Work Hours and
Safety Standards Act¥*

Tair Labor Standards Act
of 1938

Prohibition of Construction
of Naval Vessels in Foreign
Shipyards

Acquisition of Foreign
Buses

Release of Product Informa-
tion to Consumers

Prohibition of Price
Differential

PURPOSE

To prohibit kickbacks from
employers on public works,

To prescribe minimum wage, _i
hours, age and working con-
ditions for supply contracts.

To prescribe minimum wages,
benefits and work conditions
on construction contracts in
excess of 32,000,

To prescribe wages, fringe
benefits and work conditions
for service contracts.

To prescribe 8-hour day,
40-hour week and health and
safety standards for laborers
and mechanics on public works.

To establish minimum wage and
maximum hours standards for
employees engaged in commerce
or the production of goods
for commerce.

To prohibit use of appropriated
funds for the construction of
any Navy vessel in foreign
shipyards.

To restrict use of appropriated
funds to purchase, lease, rent,
or otherwise acquire foreign-
manufactured buses,

To encourage dissemination
of government documents cone
taining product information
of possible use to consumers,

To prohibit use of appropriated
funds for payment of price dif=-
ferential or contracts made to
relieve economic dislocation.




“w v e e T
PP Y ST TV RS |

Ty

PRCGRA’I
Required Source for Jewel
Bearings*
Employment Opening for
Veterans*
Covenant Against Contingent

Feeg*

ratuitieg*

International Balance of
Payments*

Prison-made Supplies

Preference to U, S, Vessels*

Care of Laboratory Animals*

Required Source for Aluminum
Ingot*

Small Business Act*

PTRPOSE

70 preserve a mobilization
basgse for manufacturer of
sewel bearings,

70 require contracts to list
available employment openings
with State employment system
to assist veterans in
obtaining jobs,

To avoid contract obtained
by broker for a contingent
fee,

To provide govermment with

right to terminate if gra-

tuity is given to the govern-
ment employee to obtain contract
or favorable treatment.

To limit purchase of foreign
end products and services
for use abroad,

To require mandatory purchase
of specific supplies from
Federal Prison Industries,
Inc.

To require the shipment of
all military and at least
half of other goods in U, S.
vessels,

To require humane treatment
in use of experimental or
laboratory animals,

To eliminate excess gquantity
of aluminum in the national
stockpile.

To place fair portion of
government purchases and
contracts with small business

concerns.
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PROGRAM

Blind-made Products

Duty-free Entry of

Canadian Supplies*

Use of Zxcess and YNear-cxcess
Currency*

Purchases in Communist
Areas®*

nonuse of Foreign Flag
Vessels Engaged in Cuban
and North Vietnam Trade*

Labor Surplus Area Concerns¥

3conomic Stabilization Act
of 1970

Humane Slaughter Acit¥*

Miller Act*

Convict Labor Act*

PURPOSE

To make mandatory purchase
of products made by blind
and other handicapped per-
sons,

To further economic coopera-
tion with Canada and conti-
nental defense,

To provide preference in award
to bidders willing to be paid
in excess or near-excess
foreign currency.

To prohibit acquisition of
supplies from sources within
Communist areas.

To prohibit contractor from
shipping any supplies on
foreign flag vessel that has
called on Cuban or ilorth Viet-
namese port after specific
dates.

To provide preference to con-
cerns performing in areas of
concentrated unemployment or
underemployment, '

To stabilize prices, rents,
wages, salaries, dividends
and interest,

To purchase meat only from
suppliers who conform to humane
slaughter standards,

To require contractor to pro-
vide payment and performance
bonds on government construc-
tion contracts.

To prohibit employment on
government contracts of persons
imprisoned at hard labor.
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PROGRAIT PURPOSE

Vietnam Veterans Readjustment To give employment preference
Act to disable veterans and
veterans of the Vietnam area,

* Tndicates that the program has resulted in the issuance
of a standard contract clause.




D. THE OFFICE OF FEDERAL PROCURZEIENT POLICY (OFPP

The very first recommendation made by the CCGP was
to establish by law a central Office of Federal Procure-
ment Policy in the Executive Office of the President,
preferably in the Office of Management and Budget, with
specialized competence to take the leadership in procure-
ment policy and related matters. [?/é] In arriving at
this recommendation, the COGP stated that:

There is a void in policy leadership and responsibility,
and a fragmented and outmoded statutory base., These
shortcomings in basic law and policy are root causes of
many problems that beset the procurement process,

OFPP was created under Public Law 93~400 enacted in
1974, Section 6 of the act outlined the authority and
functions of the Administrator as follows:

AUTHORITY

(a) The Administrator shall provide overall direction
of procurement policy. To the extent he considers appro-
priate and with due regard to the program activities of
the executive agencies, he shall prescribe policies, regu-
lations, procedures and forms, which shall be in accordance
with applicable laws and shall be followed by executive
agencies (1) in the procurement of -

A) property other than real property in being;

B) services, including research and development;
and

(C) construction, alteration, repair or mainte-
nance of real property;
and (2) in providing for procurement by recipients of
Federal grants or assistance of items specified in clauses
(4), (B) and (C) of this subsection, to the extent required
for performance of Federal grant or assistance programs,

(b) Nothing in subsection (a)(2) shall be construed -

(1) to permit the Administrator to authorize pro-

curement or supply support, either directly or indirectly,
t0 recipients of Federal grants or assistance; or
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reauthorization after five years, The five~year period was

reached September 30, 1979,

(2) to authorize any action by recipients contrary
to State and local laws, in the case of programs to pro-
vide Federal grants or assistance to States and political
subdivisions.

(c) The authority of the Administrator under this
Act shall apply only to procurement payable from appro-
priated funds: Provided, that the Administrator undertake
a study of procurement payable from nonappropriated funds.
The results of the study, together with recommendations
for administrative or statutory changes, shall be reported
to the President of the Senate and the Speaker of the
fdouse of Representatives at the earliest practicable date,
but in no event later than two years after the date of
enactment of this Act.

FUNCTIONS
(1) establishing a system of coordinated, and to the

extent feasible, uniform procurement regulations for the
executive agencies;

(2) establishing criteria and procedures for an
effective and timely method of soliciting the viewpoints
of interested parties in the development of procurement
policies, regulations, procedures and forms;

(3) monitoring and revising policies, regulations,
procedures and forms relating to reliance by the Federal
Government on the private sector to provide needed property
and services;

(4) promoting and conducting research in procurement
policies, regulations, procedures and forms;

(5) establishing a system for collecting, developing
and disseminating procurement data which takes into account
the needs of the Congress, the executive branch and the
private sector;

(6) recommending and promoting programs of the Civil
Service Commission and executive agencies for recruitment,
training, career development and performance evaluation
of procurement personnel,

P. L. 93-400 also contained a "sunset" provision requiring
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Congressional hearingsrevealed distinct differences
in the views between the two houses concerning OFPP's past
performance, [iO/A-Zél The Senate bill was reported
favorably without amendment and provided for a five year
extension through fiscal years 1980-1984, The Senate
Report also spoke very highly of the accomplishments of
OFPP over the past five years.

The House bill, introduced by Rep. Jack BErooks (D-Tex),
HX 3763, was also favorable, with amendment, only a three
year extension, and limits OFPPt's authority. The report
frequently speaks of OFPP disparingly, of its lack of "focus,"
and of the need to assign it specific goals so that it will
not again go astray.

Congressman Brooks cited his panel's view that while
the OFPP can serve a worthwhile purpose in promoting effi-
ciency and economy in Federal procurement, "the vagueness
of OFPP's mandate has impaired the Office's effectiveness
in accomplishing the major vrocurement reforms envisioned
by the Commission on Govermment Procurement,"

A major thrust of the committee's position was that

e

the Office was injecting itself into the operational manage-
ment of the Governmment's acquisition process, The bill
limits OFPP's authority to issue policy directives to agencies,

and "redirects its resources and attention toward three major b

goals,"




hd o
b e = e e

(1) Development of a simplified and uniform set of
procurement policies, regulations, procedures and forms,
to be transmitted to Congress within one year of enact-
nent of the reauthorization bill,

A aa s bt 0 i

(2) Analyzing the procurement statutes and recommending
changes designed to implement the uniform procurement
systen,

(3) Design and construction of a central management
system to implement and enforce the uniform procurement
system,

Other mandates in the bill included various activities
that OFPP has been involved in, including taking a lead role
in formulating and presenting executive branch positions

on procurement legislation, reviewing and updating the

Procurement Commission recommendations, and developing
procurement personnel improvement programs,

While the bill’s provisions cverall were generally
viewed as a reduction in the scope of CFPP's activities,
one proviso is expected to strengthen its position with
the agencies, This would require the Director of the Cffice
of Management and Budget to certify that executive agency
procurement rules and regulations are consistent with the
broad policies laid out in the original OFPP statute, or
to deny such certification. [11/A-—1]

Final agreement was reached by both houses shortly
before the "sunset" date, OFPP's existence was extended
for four years. The Senate, acting on the recommendation
of Senator Lawton Chiles (D-Fla), accepted most of the pro-

visions of the House-passed bill (HR 3763, renumbered I 756)
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authored by Rep. Brooks that sought to draw tighter
guidelines for OFPP's future operations. But several
significant changes were made by the Senate, which received
3rooks' blessing and final approval by the House.

The measure as passed authorized the head of OFPP to
issue policy directives, in accordazce with existing law,
for the purpose of promoting the development and implementa-
tion of the uniform procurement system or for the purpose
of promoting the policies set forth in paragraphs (1) through
(8) of Section 2 of the Act.

The listed policies, as amended by the Senate, include
"otherwise promoting economy, efficiency and effectiveness
in Government procurement organizations and operations,"

Another policy addition is "coordinating procurement
policies and programs of the several departments and agencies."
The Senate amendments alsc authorize the Director of the OMB
to "deny or rescind" any agency ruling if inconsistent with
the listed policies,

Senator Chiles noted that the Senate amendments were aimed
at stating more explicitly what the authority of OFPP will be
during the next four years, In seeking to clarify the OFPP
authority to issue policy directives, the Senate amendments
make it clear that the office's policy directives "shall
be followed by executive agencies, and clarifies the nature

of such policy directives," Chiles stated. EZ/A-Z@
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Z. INDUSTRY

The Govermment relies heavily on civilian contractors
to provide zoods and services needed to support its missions,
Hdistorically, Government policy has favored contracting for
Zoods and services rather than providing them in-nouse,

Sureau of the Budget (20B) - (renamed *he Cffice of Manage-
ment and Budget) 3ulletin 55-4 (January 1955) was the first
executive document to state the Government policy of reliance
on the private sector., With minor chanses, this statement
was repeated in Bulletin 57-7 (April 1957) and Bulletin 60-2
(September 195°° 30B Circular A-76 (March 1966, revised
August 1967) rep..ced Bulletin 60-2 and is currently in
force; it states that the Government should rely on the
private sector for needed goods and services except when:

(3/57)

- Use of a commercial source would delay or disrupt
an agency program

- Direct performance is required for combat support,
military training or mobilization readiness

- The product or service is not available from a
commercial source

- The product or service is available from another
Government agency

= Procurenent from a commercial source will result in
higher cost to the govermment

Ao s i kbt e e




III. A ZXAMINATION OF THE INTENT OF THE LAY

The shear magnitude of the Federal Government's out-
lays for procurements create potentially extensive oppor-
tunities for implementing national socio-economic policies,
In an address to the Small Business Administration's Annual
Small Business Procurement Conference in Washington, D. C.,
Xaren 4, Williams, OFPP Administrator, characterized this
policy with the following statements: [10/A-T_l

The socio-economic programs are often regarded as
enforced encumberances which need to be endured, "history
has taught us, we have had and will have continued demands
to use federal contracts to serve in social and economic
pursuits,”

The reason is simple, "This country's leadership
has not, cannot and will not turn its back on a $100
billion tool to work on the nation's critical problems."

While it may be difficult for some to recognize,
socio=economic programs '"mow rank as important in the
procurement process as the basic business of buying,
and for good reason.,"

"when we tend toc small business preferences, we
build a more vital economic fabric for the country which,
in the long run, benefits the Federal Govermment as a
buyer, "

"Yhen we tend to the special needs of minority
business, we build a stronger economy and, more importantly,
a stronger social fabric for the country. when we tend
to the preference for firms located in labor surplus
areas, we build hope and health into the country'’s urban
communities -- even through just one contact,"




. b

&

A. 30CIO=-ECONOMIC POLICIZES INMPLEMENTZED THROUGH THI FROCURZ-
MENT PROCESS

The use of the federal acquisition process in the imple-
mentation of socio-economic policies nas a long aistory,
Two of the first such attempts were the laval Service Appro-
priation Act of 1865 and Army Appropriate Action of 1876,

[4/78

These policies mandated the purchase of only American
bunting and preferred American labor and materials for
public improvement contracts. Another one of the earlier
attempts to bring about social change through the procure-
ment process was the enactment of the Zight Zour Laws, a
series of statutes setting standards for hours of work.
The eight~hour day was first extended to workers emplorved
by contractors and sub-contractors engaged in *ederal oro-
jects in 1892, 1In 1905, an executive order by President
™heodore Roosevelt pronibited the use of conviet labor on
Government contracts, thereby implementing througk the pro-
curement process an 18387 statute pronibiting the airianz-ousz
of convict labor. [3/11%]

During the depression of the 1930's, in the face of
nigzh unemployment and depressed wages, Congress enacted
the Buy American Act, and most of the labor standards
legislation relating to public contracts, including the Davis-

3acon Act, the Walsh-Healey Public Contracts Act, and the f
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Copeland "Anti-Kickback"” Act., ‘While the Buy American Act
sought to protect American industry and promote jobs, the
labor standards legislation was aimed principally at pro-
tecting workers from exploitation by unscrupulous employers.
This period also produced the Federal Prison Industries
Act and the Wagner-0'Day Act which established preferences
for products produced by Federal prisoners and by tae
blind. [3/113]

3Zxecutive orders requiring nondiscrimination in employ-
ment by Government contractors are among measures which
originated during World War II, wnen maximum use 0o the
nation's manpower and resources was of chief concerm. This
concern also gave birth to the program in 1952 for placing
Government contracts in labor surplus areas. Similarly,
although Section 8(a) of the Small Business Act is aimed
at small business generally, it has become the instrument
of a special Government program to create and upgrade
minority-owned business firms, [3/1137

Today, the procurement process increasingly is being
recognized as a means of implementing and furthering Govern-
ment policies., Table 1 lists some 39 socio-economic programs
which affect the acquisition process., In view of these pre-
vious efforts to implement socio-economic polices, P, L. 95=507

simply follows an evolutionary process.
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Ffor more taan thirty years, the Federal Govermment
nas recognized that small business must play an inportant
role in supplying Govermment needs,

The goals of small business in Government procurement
are:

Improve and broaden the competitive base
Provide innovative technology

Lower procurement costs

Perform a vital role in industrial mobilization

Disperse procurement funds industrially and
geographically

Small business procurement policy is set forth in
broad terms in the Small Business Act and other procure-
ment statutes, but implementation of the general intent of
Congress is left to SBA and the procuring agencies,

A" though SBA and the procuring agencies advocate small
business participation in the Federal marketplace, they do
not always agree on how much is possible or how to measure
performance, Procurement officials, who are required to
seek maximum performance at the lowest reasonable price,
also are required to give special treatment to small firms.

These goals are not always compatible, [}/125]

C. THE NEED FOR THE LEGISLATION

Small businesses, and in particular, small businesses

owned by the disadvantaged, have not been considered fairlr
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as subcontractors and suppliers to prime contractors

pexforning work for the Fovermment, Iiilitary procurements
comprise the largest single portion of the Federal pur-
chase budget, yet the percentage of contract dollars
awarded to small business has remained at about 20 percent
since the progran started (See Table 2). ililitary procure-
ment to minority firms has remained below one percent (See
Table 3). This precarious situation of racial minorities
is even more vividly illustrated by the statistics presented
in Table 4. According to these statistics, racial minorities
account for over 18 percent of the United States population,
but own only three percent of the businesses. This meager
three percent accounts for a mere .71 percent of the total
receipts of all businesses in this country. ES/'a

In 1958, Congress enacted the Small Business Investment
Act which authorizes SBA to license a class of investment
companies who would receive financing through the Government,
and who, in turn, would provide a source of both term funds
and private equity for small business concerns., In 1372,
Congress amended this program by allowing the licensing of
small business investment companies, who would have as
their sole policy, investments in small business owned by
individuals who are hampered because of social or economic
disadvantage.

The House Committee on Small Business found that

Section 301(d), Small Business Investment Companies, referred
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; TABIE 2

3 J
,, DOD SMALL BUSINESS PERFORMANCE
f ‘ C AWARDS TO g
J 3
| _ TOTAL SMALL BUSINESS ]
: CONTRACT AMOUNT % OF .
FISCAL YEAR AWARDS ~ (MILLIONS) TOTAL
- 1979 - $58,174 $12,170 208
| 1978 54,359 10,735 19.7
¥ 1977 47,113 - 9,535 20.2
: 1976 + 197T 49,240 10,375 21.1
o i 1976 38,998 8,108 20.8
. 1975 38,213 7.895 20.7
g 1974 34,518 7.074 20.5
| 1973 . 32,479 6,672 20.5
1972 34,047 6,128 18.0 ‘
1971 31,063 5,292 17.0 {
1970 31,717 5,492 17.3
. 1969 37,986 6,765 17.8
- 1968 40,304 7.584 18.8
r : 1967 40,609 8,361 20.6
* 1966 34,878 7.612 21.8
1965 - 26,113 5,305 20.3
1964 26,920 4,842 18.0
1963 27,793 4,597 - 16.5
1962 26,147 4,622 17.7
| 1961 22,992 3,657 15.9
. 1960 21,302 3,440 16.1
~ 1959 22,744 3,783 16.6
' 1958 21,827 3,729 - 171
| 1957 19,133 3,783 19.8 i
' 1956 17,750 3,475 19.6
g 1955 14,930 3,214 21.5
B 1954 11,448 2,902 25.3
1953 27,822 4,608 16.5

Source: OQffice of the Secretary of Defense
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TABLE 3

DEPARTNENT OF DEFENSE AWARDS TO ALL BUSINESS FIRMS

(INCLUDING CIVIL FUNCTIONS)"

FISCAL YEARS 1972 THROUGH 1979

FY 1578 FY 1979

{IN MILLIONS) FY 1972 FY 1973 FY 1974 FY 1975 FY 1978 FY 1977
TOTAL AWARDS 7O ALL FIRMS  $34.048 32478 34510 38213 38.998 47,114 54,359 $58.54¢
TOTAL AWARDS TO SMALL '

FIRMS $6928 68672 7074 7095 0108 95385 10735 12170
PERCENT TO SMALL FIRMS 100% 205% 20.5% 20.7% 208% 20.2% 19.7% 208%
TOTAL AWARQS TO MINORITY :

FIRMAS! . . 19 26 o L] 2 n - .
PERCENT TO MINORITY FIRMS * . 0.1% 0L1%. 1% 1%  04%  06%°
TOTAL SMALL BUSINESS

SET-ASIJE AWARDS $1.752 1890 1,017 2251 2291 289 $343% 4105
PERCENT OF SET-ASIDES TO

TOTAL AWARDS TOALLFIRMS  5.1% 58% 83% 89% 359% B1% 683% 1.0%

*IDENTIFICATION OF MINORITY FIRMS NOT STARTED.
'EXPRESSED IN MILLIONS.

Source: Office of the Secretary of Defense
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L. 5. POPULATION

({PROJECTED - BASED ON l+70 CENSUS DATA)

1 March 1972 March 19

i {Nunbers) = Numbacs) *
Total 204,840,000 100 215,566,000 100
Total Minority 34,579,000 16.9 49,500,000 18.6
Black 22,920,000 11.2 24,474,000 11.5
Spanish Speaking 9,178,000 4.5 11,269,000 5.3
Asian Amesicans,
American Indians
and Others W 2,480,000 1.2 3,757,000 1.8

*Source:

U. S. Department of Commerce, Office of Minority
Business Enterprise

COMPARISON U, S.

BUSINESS OWNERSHIP, 1972+

% of
No. of Firms of Firms Gross Receipts Gross Receipta

Total all U.s.
Ausinesses 12,997,000 100 $2,338 trillion 100
Total ‘tinority
Owned Buiinn sses 381,935 . 2,94 16.6 billion .71
Black 194,986 1.5 7.168 billion .3
Spanish Speaking 120,108 .9 5.306 billion .2
Asian Americans,
American Indians
and Others 66,841 .5 4,082 billion .2

*Source: Department of Commerce, Office of Minority Business Enterprise
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to as Minority EZnterprise Small Business Investment
Companies (MESBIC) are severly undercapitalized and as
such were not fulfilling the intended statutory purpose
of providing a source of equity capital for disadvantaged
business,

Section 8(a) of the Small Business Act authorizes the
SBA to enter into contracts with Federal procuring agencies
or departments for the purchase of articles, equipment,
supplies or materials for the Government. Since 1963, this
authority has been used to channel Federal purchase require-
ments to the economically or "socially disadvantaged" persons.
Congress had never extended legislative control over the 8(a)
program, other than indirectly through appropriations, prior
to P, L. 95-507.

Reports prepared by the General Accounting Office and
investigations conducted by both the executive and legislative
branches have disclosed that the 8(a) program has fallen
far short of its goal to develop strong and growing dis-
advantaged small business, Only 33 of the more than 3,700
firms have both completed the 8(a) program and are known
to have a positive net worth, 16/12}

One of the underlying reasons for the failure of this
effort is that the program had no legislative basis, The

3(a) program simply evolved as a result of executive orders

issued by Presidents Johnson and Jixon in response to the
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1967 Report of the Commission of Civil Disorders, commonly

called the Kernmer Commission., The finding that triggered
the 3(a) effort was that disadvantaged individuals did not
play an integral role in America's free enterprise systen,
The report, therefore, recommended that steps be taken to
increase the level of business ownership by minorities so
that they would have a better opportunity to materially
share in the competitive free enterprise., P. L, 95-507
gives a statutory basis to the 8(a) program, It establishes
the policy goal of developing businesses owned by socially
and economically disadvantaged persons. It also recognizes
the pattern of social and economic discrimination that con-
tinues to deprive racial and ethnic minorities and others
of fhe opportunity to participate fully in the free enter-
prise systemn,

Annual goals have been used to set targets for small
business participation in Federal contracts. Tederal
departments and agencies set their own goals without appre-
ciable input from SBA, Prior to P, L, 95-507, S2A might
have disagreed with goals set by Federal buying activities,
but there was no method beyond persuasion that SBA could
utilize to influence the size of small business procure-
ment goals.

Measuresto improve SBA's role in helping to set these

goals were needed., Congress believed that a more active
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role for 3BA in the goal setting nprocess would result in
more ambitious goals and a larger “ederal contracting
share for small business,

Congressional activity on P, L. 95-507 bezan on
Harch 29, 1980, when the House of Representatives passed,
by voice vote, H, R, 11318, introduced by Congressman
Joseph P, Addabbo of Jew York, amending the Small Business
Act (P. L. 85-53%6) and the Small Business Investment Act
of 1958, The Senate held hearings on 5.2259, a bill intro-
duced by Senator Gaylord MNelson of Wisconsin and Senator
viilliam Hathaway of #Maine; and subsequently submitted
provisions of 55,2250 for the House version of I, a, 11318
when the latter bill was ordered reported. The Senate
bill was passed September 15, 1978, A Senate=House
conference resolved differences in approach and emphasis
between the bodies and the pill was sent to the President
for signature. On October 24, 1973, President Carter

signed the legislation which became Public Law 95-507,

D. SUMMARY

Chapter III has attempted to provide the reader with
an appreciation for the intent of P. L. 95-507. The law
is one of some forty programs which use the acquisition
process 1o implement socio-economic policies., This chapter
briefly traced the history whereby the Federal contract

was used for this purpose, This chapter also highlighted
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the role of small dusiness in this process. ILastly,
this chapter explored the need for the law and some of
the events which preceeded its enactment.
Chapter IV will identify and briefly discuss the major

provisions of the law.




I7. PROVISIONS O PUBIIC 1AW 35-507

:‘ Public Law 95-507 amends the Small Business Act and

'; the Small Business Investment Act of 1958, On April 10, 1979,

the Office of Federal Procurement Policy (OFPP) issued a
notice of changes to be made in the Defense Acquisition
Regulation (DAR). OCn July 27, 1979, the Defense Acquisition

Regulatory Council (DAR Council) issued Defense Acquisition

ISR A sl o

Circular jumber 76-=19 (DAC 79-~19), This DAC contains

revisions to the DAR that reflect the new law and its
implenmentation by OFPP.

P. L. 95=507 constitutes an extensive revision to the

small business program as previously found in DAR. OFPP
issued an additional implementing directive (Policy Ietter
80-2 dated ay 9, 1980). A corresponding DAC (76=24) was
igssued by the DAR council, dated August 28, 1980, Again,
the reader should be reminded that the implementation of

P, L. 95-507 is still in a state of evolution, This chapter

will delineate several of these provisions,

A, 8(a) PROGRAM

The 8(a) authority has been used since 1968 to channel
Tederal purchase requirements to minority firms, Prior to
P. L. 95=507, Congress had never extended legislative control

over the S(a) program, other than indirectly through
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appropriations. “nile the goal of the program nas been to
develop strong and viable minority businesses, the results
to date have been poor, as was pointed out earlier in
Chapter II.

P. L. 95=507 (Section 202) for the first time gives
clear-cut statutory legitimacy to the 8(a) program. This
new legislation seeks to strengthen SBA's educational and
developmental resources with the expectation that the success
rate of the program will improve, The intent of Congress
concerning the 8(a) program is demonstrated in the following
statement from the Conference Report:

The Conferees inteand that the primary beneficiaries of
this program will be minorities but that the authorities
given SBA pursuant to this subsection and section 7(3)(10)
will be used solely for economic and business development
and not merely to channel contracts at a random pace to

a preconceived group of eligibles for the sake of social
or political goals, (17/22-23]

One of the major problems that has plagued the 3(a)
program in the past was the problem of "fronts," This
problem occurs when a firm is supposed to be owned, operated
and controlled by a minority; but is in fact, controlled
and operated by members from the majority group., The
aminority is only used as a "puppet" to gzain admission %o
the program, Disclosure of these types of abuses have

only served to weaken the credibility of the progran,

Congress has attempted to correct these past abuses, by

tightening the entrance criteria for the program, The law

! e A e s Y st mirio - AR\ o ety il el ctltnrr- 1
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specifically states that the purpose of section 8(a) is
to "foster business ownership by individuals who are both
socially and economically disadvantaged (Section 201),"
The legislation further defines the term "socially and
disadvantaged small business concern" as any small business
concern - which is at least 51 percentum owned by one or
more socially and economically disadvantaged individuals;
and whose management and daily business operations are
controlled by one or more of such individuals, Socially 4
disadvantaged individuals are those who have been subjected
to racial or ethnic prejudice or cultural bias because of
their identity as a member of a group without regard to
their individual qualities. Zconomically disadvantaged
individuals are those whose ability to compete in the free
enterprise system has been impaired due to diminished
capital and credit opportunities as compared to others in
the same business area who are not socailly disadvantaged.
In determining the degree of diminished credit and capital
opportunities, the Administration shall consider, but not
be limited to, the assets and net worth of such sociallry
disadvantaged individuals.

The law further states, that no small business concerm
shall be deemed eligible for any assistance pursuant to this
subsection unless the Administration determines that with

contract, financial, technical and management support, the
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small business concern will be able to perform contracts
which may bYe awarded to such concerns and aas reasonable
prospects for success in competing in the private sector.
All determinations as outlined above, shall be made by
the Associate Administrator (SBA) for Minority Small
Business and Capital Ownership Development.

Once admitted to the 8(a) program, however, a partici-
pant may not ve evicted without the observance of procedural
rights, The 8(a) firm is entitled to a full hearing held
under the safeguards of the Administrative Procedure Act.

Under the law, SBA will now have greater leverage in
securing Govermment contracts for 3(a) firms. In the past,
contracting officers could refuse to comply with SBA's
request to set aside a specific contract for the 8(a) pro-
gram, Under the amendments, provided by the law, when SBA
and a procuring contracting officer disagree about the
suitability of including a contract in the 8(a) program,
the dispute will be resolved by the Secretary or other
nead of the agency or department involved (Title II,

Sec. 202(a)).

The law also contains provisions for an ambitious two=-
year pilot program (Title II, Sec. 202(a))., Under this
provision, the President was to name an executive-branch
agency with which SBA would have special powers to negotiate

an 3(a) contract., GSuch authority was premised on the

[NV Bh ity <




Ao

b
L y
RN

s ik ae -

LA

velief that with better quality and an increased quantitr

of contracts, the end result should increase the zrowth

and development of the 2(a) firms, If 32A and the agency's
contracting officer disagree on whether a procurement
should be set aside for the 8(a) program, tne head of

the agency nust propose contract terms and conditions to
SBA within five working days. SBA then has the option of
entering into a contract under the prescribed terms or

else withdraw its request that the procurement be set aside
under the 8(a) program.

The deadline for this two-year pilot program was
established as September 30, 1980,

The President selected the Army as the agency to par-
ticipate in the pilot program, The primary reason for
the selection of the Army was tae faet that it had led
all other agencies in its support of the 8(a) program in
previous fiscal years. Table 5 shows a comparison of awards
by DOD agencies.

On YMay 16, 1979, the Department of the Army and SBA
signed an interagency agreement which set forth the responsi-
bilities of the two agencies with regard to the pilot pro-
sram, {However, to date, the results of the program have
been less than sterling. There have been only three contracts

in the amount of 311 million which have been negotiated

under the program, 58/48] These contracts were for a




source:

AGENCY

DOD
USA
USN

USAF

DLA
. DMA

SECTICN 8(a) AWARDS
FY 72, FY 78 ARD FV 79 COMPARISON
(RAILLIONS)

FY 77 FY 78 FY79
" $310.9 $404.8 $550.4
129.6 142.2 . 203.9
* 58,0 68.6 918
5.5 79.2 94.0

67.6 114.0 159.4

S 02 0.5 0.7
- . 03 0.6

OTHER DOD

TABIE 5

Office of the Secretary of the Defense
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reverse water osmosis project and installation of storm

windows, 2ecently, the pilot program has received a great

B e

deal of press coverage concerning S2A's attempts to bring

an Army scientific experimental project into the progran.
The controversy which has emanated from this selection
nas raised serious guestions concerning the appropriate-
ness of certain types of procurement for the program; the i
eriteria for selection of qualified 3(a) firms; the addi-
tional cost to the agency in getting the contract completed;
the qualification of SBA personnel to conduct the program;
and the guarantee that the 8(a) firm will perform at least
55 percent of the job itself, in-house.

This current controversy only serves to demonstrate ]

many of the inherent problems associated with a well
intentioned program. Hopefully, the controversy will
result in some "lessons learned" and improve future under-
takings in this area., Congress has voted to extend the
life of the 8(a) pilot program one year. [19/3

Lastly, Section 204 of the law establishes in SBA a
small business and capital ownership development program
to provide assistance exclusively for 3(a) firms. The
program will assist 8(a) firms in developing comprehensive
business plans, assist firms in obtaining equity and debt
financing, provide nonfinancial services such as counseling,

management training, legal and other related services,
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2, SUZBCONTRACTIIG PROGRAM §
Provably the most important section of the new law is
Section 211 which amends Section 3(d) of the Small Rusiness
Act, t requires that the following clause be included in
all contracts let by any Federal agency in excess of 310,000.

I+t is the policy of the United States that small business
concerns and small business concerns owned and controlled
by socially and economically disadvantaged individuals
shall have the maximum practicable opportunity to partici-
pate in the performance of contracts let by any Federal
agency. The contractor hereby agrees to carry out this
policy in the awarding of subcontracts to the fullest
extent consistent with the efficient performance of this
contract. The contractor further agrees to cooperate in
any studies or surveys as may be conducted by the United
States Small Business Administration or the awarding
agency of the United States as may be necessary to deter-
mine the extent of the contractor's compliance with this
clause,

Ixceptions to the v..sion of this clause in a con-
tract are as follows:

- does not exceed 10,000

- including all subcontracts under contracts, will be
performed entirely outside of any state, territory
or possession of the United States, the District of
Columbia, or the Commonwealth of Puerto Rico

- i3 for services which are personal in nature

1., Contracts Over 51,000,000 for Construction and

+500,000 for All Others

Section 211 requires that the apparent successful
offeror or apparent low bidder on Federal contracts for

mcre than 31,000,000 for construction and $500,000 for all
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others, submit, before award of contract, a subconiracting
plan setting forth the following:

a. Percentage zoals for the utilization as sub~
contractors of small business concerns and small business
concerns owned and controlled by socially and economically
disadvantaged individuals;

b, The name of an individual within the employ of
the offeror or bidder who will administer the subcontracting
program of the offeror or bidder and a description of the
duties of such individual;

¢. A description of the efforts the offeror or bidder
will take to assure that small business concerns and small
business concerns owned and controlled by the socially and
economically disadvantaged individuals will have an equitable
opportunity to compete for subcontracts;

d. Assurances that the offeror or bidder will
include the required clause in all subcontracts which offer
further subcontracting opportunities, and that the offeror
or bidder will require all subcontractors (except small
business concerns) who receive subcontracts in excess of
21,000,000 in the case of a contract for the construction
of any public facility, or in excess of $500,000 in the case
of all other contracts,

e. Assurances that the offeror or bidder will

submit such periodic reports and cooperate in any studies
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oT surveys as nay be required by the Federal agency or
¥

the Administration in order to determine the extent of
compliance by the offeror or bidder with the subcontracting
plan; and

f. A recitation of the types of records the success-
ful offeror or bidder will maintain to demonstrate procedures
which have been adopted to comply with the requirements and
goals set forth in this plan, including the establishment
of source lists of small business concerns and small business
concerns owned and controlled by socially and economically
disadvantaged individuals; and efforts to identify and award
subcontracts to such small business concerms.

The above requirements do not apply to offerors or
bidders who are small businesses. The law further states
that the failure of any contractor or subcontractor to comply
in good faith with the clause or any plan submitted shall
be a material breach of such contract or subcontract.

In the negotiated method of procurement, only the
apparent successful offeror is required to negotiate with
the contracting officer a subcontracting plan which incor- i
porates the information outlined above, The subcontracting |
plan shall be included in and made a material part of the
contract., If within the time limit prescribed by the con-

tracting officer concerned, the apparent successful offeror

fails to negotiate the required subeontracting plan, the




offeror shall tecome ineligible to be awarded the contract.
Further, prior compliance of the offeror with other such
subcontracting plans shall be considered by the contracting
officer in determining the responsibility of that offeror
for award of the contract.

In the formal advertising method of procurement,
the successful hidder is required only to submit a sub-
contracting plan which incorporated the required information.
Again, as in the negotiated method, the bidder has to submit
the subcontracting plan within the time limit prescribed
by the contracting officer. Prior compliance of the bidder
with other such subcontracting plans shall be considered
by the contracting officer in determining the responsibility
of such bidder for the award of the contract., The plan shall
be included in and made a material part of the contract.

2. Incentives

In an effort to encourage contractors under the
negotiated procurement method to further seek subcontracting
opportunities for small and small disadvantaged concernms,
Congress included the provisions for incentives to be used
as appropriate., The OFPP implementation guidance sets forth
the following incentive clause for use by procuring agencies:

Incentive Subcontracting Program for Small Business and
Small Disadvantaged Business (negotiated)

(1) The contractor has established, in its sub=-
contracting plan, the following goals for awards to small
business and small disadvantaged business concerms;

g
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(i) percent of the total planned subcontract

amount of . to small business concerms, and
(ii) percent of the total planned subcontract
amount of 3 to small business concerns owned

and controlled Dy soclally and economically disadvantaged
individuals,

(2) To the extent that the contractor exceeds such
subcontract goals in the performance of this contract,
it will receive percent (not to exceed ten
percent) of the dollar amount of such excesses, unless
the contracting officer determines that such excess was
not due to efforts by the contractor, i.e., subcontractor
costs in excess of those contractually agreed upon or
where the actual subcontract amount exceeds that estimated
in the subcontract plan; or planned subcontracts which
were not disclosed in the subcontract plan during contract
negotiation.

(3) If the contract is a cost plus fixed fee tyve,
the total of the fixed fee and the incentive payments
made pursuant to this clause is subject to the limitations
set forth in FPR 1-3.405(c)(2) and DAR 3-405.6(c)(2).
(Znd of Clause)

3. Office of Small and Disadvantaged Business Utilization

Section 221 of the law requires the establishment
in "each Federal agency naving procurement dpowers" of an
Office of Small and Disadvantaged Business Utilization.
The director of each such office must be appointed by the
agency head; be responsible only *to, and report directly to,
the agency head or his deputy; be responsible for the imple-
nentation and execution of P, I, 95-507; have supervisory
authority over personnel of such agency to the extent that
the functions and duties of such personnel relate to the
functions and duties under the law; assign a small business

technical advisor to each office to which a procurement

center representative is assigned; cooperate and consult
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on a regular basis, with the SEA witn respect to carrying

out the functions and duties under P, L., 95-507., DAR 1-704.3(Db)

outlines some twenty-six duties assigned to the small and

disadvantaged business utilization specialist (SADBU).

C. CCHTRACTS UIDER 310,000

Section 221 of the law provides that:

Zach contract for the procurement of goods and services
which has an anticipated value of less than 310,000 and
which is subject to small purchase procedures shall be
reserved exclusively for small business concerns unless
the contracting officer is unable to obtain offers from
two or more small business concerms that are competitive
with market price, and in terms of quality and delivery
of the goods and services being purchased, In utilizing
small purchase procedures, contracting offices shall,
wherever circumstances permit, choose a method of payment
which minimizes paperwork and facilitates prompt payment
to contractors.

This provision represents a change in emphasis. Con-
tracts for less than 310,000 now will be reserved for small
business unless small business firms are not available to
perform, Previously, the burden was on the contracting
officer to establish that small business firms were available
in order to make a small business set-aside.

Additionally, for some time, the procurement agencies
and the SBA have had a small business set-aside program
which recognized a threshhold of procurements greater than

¥
32,500, Under this program, contracting officers must set
aside any procurement of more than $2,500 if sufficient

small business concerns are available to supply the required
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item, Section 221 "reserves! for small business contracts

of less than 310,000 and establishes the "reservation" require-
ment separate and distinct from the existing set-aside

program, [20/2(3

D, SUITIARY

This chapter has provided the reader with information
concerning various provisions of the law. Again, P, L, 95=507
is an omnibus piece of legislation and this chapter only
attempted to explore the most important and germane provi-
sions which impact the acquisition system., It began with
the 8(a) program, which in the opinion of the author, is
at the ecrux of the law., Other provisims presented included
the subcontracting provisions, contracts under 310,000,
and the SADBU organization.

However, the remainder of this study will concentrate
on the subcontracting provisions of the law. Ilost of the
researcn for this study was concentrated in this area, and
most of the interviewees felt that the subcontracting
provisions offered the best potential for increasing the
opportunities to small and small disadvantaged firms,

In Chapter V, an analysis will be made of important

issues under the subcontracting provisions.
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Toe AT ANALYSIS OF THE SUBCONTRACTING PROVISIONS

The subcontracting requirements of P, L, 95-507 poten=~
tially represent a significant breakthrough for small and
ninority firms as subcontractors on Federal contracts.
Prior to the enactment of the law, there was no requirement
for the submission or negotiation of preaward plans. 1In
general, the o0ld subcontracting program could best be des-
cribed as a "best efforts" program., Contractors agreed
to do the best that they could for small and minority
businesses and the Government took an occasional glance
to see if anything was being done to fulfill that promise,
Some firms worked harder than others, but there was a
growing sense by SBA that improvement should and could be
made. [21/2_]

Probably the most important section of the new law is

Section 211, ‘“hile this section has the potential for
providing the mechanism to accomplish the goals of P, I, 95~-507,

it also has some inherent weaknesses which will be analyzed

in this chapter.

A, SUBCOMNTRACTING PLANS
Section 211 of the law amended Section 3(d) of the
Small Business Act and requires generally that the apparent

successful contractor of large Tederal contracts (over




31 million for construcvion and 3500,000 for all otaer
contracts) submit to the contracting officer, before award,
a subcontracting plan., This subcontracting plan is supposed
to set forth "percentage goals as well as dollar amounts®
for the utilization of small business concerns as subcon-
tractors, The prime contractor must also describe the
efforts it will take to assure that such firms ‘'"have an
equitable opportunity!" to compete for such subcontracts.
The law further requires the prime contractor to require
that each non-small subcontractor receiving a contract

over 31 million for construction or 3500,000 for others,
develop a subcentracting plan similar to the one required
of the prime contractor., ZExceptions to these requirements
would be contracts/subcontracts performed overseas and
contracts for personal services, The contracting officer
also has the option to omit the requirement for submission
of a plan if he/she determines that there are no subcon-
tracting possibilities for small and small disadvantaged
businesses. lost of the Govermment procurement personnel
interviewed by the author concluded that these new require-
ments would result in additional procurenent administrative
lead tine (FAIT). Zowever, none of those interviewed could
provide an estimate of the approximate additional PAIT,
This can probably be attributed to the fact that the law

is still too new and the agencies have not nad enough recorded




actions {0 make any meaningful estimates of the amount
of added PAILT,

Also, many of these interviewees expressed concerm
as to the cost of implementing and administering the law.
Jlone of them had any idea of what it will ultimately cost
or what the costs had been to date. Apparently, no one
in Govermment has made the effort to record or accumulate
these costs, The reader should be reminded that this was
one of the recommendations (A-45) made by the COGP. The
concluding chapter of this study will make some recommenda=-
tions in this area.

There are several inherent weaknesses in this section
of the law. rFirst of all, the law requires only the apparent
successful offeror or bidder to submit a subcontracting
plan, At this point in the procurement process, the success=-
ful offeror already knows that he is going to receive the
contract and, therefore, has little or no iacentive to
submit a strong plan., In the case of a negotiated procure-
aent, the contracting officer does have an opportunity
to negotiate a better plan with the successful offeror,
but the best incentive to produce a strong plan, competition,
is already lost,

This situation is worse with the formal advertisement
method (FA) in tha*t there is no opportunity for negotiation

between the contracting officer and the apparent successful
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offeror. The submitted plan must te accepted Ty the Zovern-
ment so long as it contains tae "basic elements' required
under tae law. Perhaps a petfter procedure would te %o
require all offerors to subtmit a plan with their proposals.
This procedure would introduce competition as an incentive
to produce a strong plan. Also, the plans could be weighted
and considered as a major part of the criteria for selection
in the negotiation method. hile the lowest price is <the
major consideration in the FA mnethod, the quality of the
subtmitted plans could be one of the other factors considered
if DAR 2-407.5 is changed.

Another possible loophole in the current law as it per-
tains to submitted plans, is the ability of a bidder to
circumvent the "firm bid rule! of the FA method if he is
selected as the lowest bidder. Under regular procedures
of +the FA method, once a vid is submitted, the bidder is
firmly committed to his bid, 1If he is determined to be
the lowest bidder and selected for award, then he has a
commitment to perform the contract at the price that ae
pid., Under Section 211 of the law, if he fails to submit
a plan to the contracting officer within a specified tine,
then he is considered inelizible for the award. If an
unethical contractor realized after bid submission and

selection, that he had bid too low or for whatever reason

O
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not to submit a plan and thereby vte eliminated from the
award.

I+t should be obvious from the above discussion that these

aspects of the subcontracting provisions of the law are

weak and need to be modified. Recommendations for improve-

ment will follow in the concluding chapter of this study.
In order to carry out the mandates in this section of

P. L. 95-507, contractors had the task of revising their

supplier lists of small business and small disadvantaged

v

business concerns. Also, contractors' purchasing/material
organizations were required to establish the subcontracting
goals based upon an analysis of contract work statements,
bills of material and make or buy plans, Goal setting
actions have to be concurred in by the contractors' various
divisions that will implement the plan. All of these tasks
must be performed for each contract award., Additionally,
regular reports will have to be made on a conitract-by-
contract basis, Further discussions will be nade concerniné
the reporting issue later in this chapter.

It should be obvious to the reader that the additional
requirements outlined above will necessitate the need for
increased resources and additional costs to the contractors.
One of the major complaints concerning the law, voiced by

all of the contractors interviewed, was the issue of additional
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costs, However, none of the contractors had mnade any

accurate estimates of the additional costs involved,

They all stated that most of these costs would be passed
on to the Governmment either in direct or indirect charges.
It should te noted that claims for the above costs will
be subjected to the usual allowability evaluations per-
formed under DAR Section XV,

While small and small disadvantaged firms should now
kave a better chance to obtain Govermment business, the
law does not assure them of that business., These firms
nust seek out these opportunities, The SBA maintains a
Procurement Automated Source System (PASS), which is a
computerized system for storing the names as well as other
pertinent information on such firms, The system is used
by prime contractors to locate small and small disadvantaged
firms. These firms should ensure that they are included
in this systen,

Other source lists include the National Minority Pur~
chasing Council Vendor Information Service, the 0ffice of
Minority Business Data Center in the Commerce Department,
snall business and minority business associations, and

bidders' lists at procurement activities.

3, INCENTIVE CLAUSE
Section 211 provides, with respect to negotiated pro-

curenments, that Federal agencies are authorized to provide
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appropriate incentives to prime contractors to "encourage
subcontracting opportunities to small and small disadvantaged
firms, commensurate with the efficient performance of the
contract." These provisions provide for an additional
payment based on a percentage (not to exceed ten percent)
of the dollar value of subcontract awards in excess of the
goals stated in the subcontracting plans. Also, under this
provision, the contracting officer has the right to with-
hold the award fee if such excesses are not attributable
to the prime contractor's efforts, The DAR does not allow
a contractor to appeal such a determination, nor an appeal
of the precise percentage inserted in the contract.

The DAR requires that an incentive clause be used in
all negotiated contracts requiring subcontracting plans,
unless the contracting officer makes a written determination
to the contrary. The anthor found, during interviews in
Washington, that there had been no incentive clauses executed
to date at any DLA activities and only one each at two of
the Wavy's syvstems commands, However, there was one
incentive clause under consideration at a DIA activity.
When questioned as to why no incentive clauses had been
used, the most frequent answer was that the law was still
too new and that the purchasing activities needed to acquire
more experience with the basic clauses before trying to

utilize the incentive aspects,
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The incentive provision is designed to benefi%t small

and small disadvantaged subcontractors by providinz an
incentive of more profit for the prime contractors, This
orovision has the potential to benefit the prime contractor,
through increased profits, and small business through
increased business opportunities., However, the effectiveness
of any incentive depends on establishing realistic percentage

goals, Herein lies the basic porblem in utilizing the

A 2 o8 dem

incentive provision of the law, If the stated percentage
goals in the subcontracting plan are understated and are
used as the basis for the incentive goals, then the con-
tractor is in a position to make unentitled profits.
Therefore, it is very important that the contracting officer
ensures that the percentage goals established in the sub-
contracting plan are realistic and are not understated.
This can only be achieved through an agressive preaward
review of the submitted subcontracting plan, A discussion
on review and evaluation of plans will follow in the next
section of this chapter.

Overstating or setting the goals +t00 high in the sub-
contracting plans is also a problem., While it is the
author's opinion that this situation is not likely to occur,
it could, given a scenario of an overly ambitious contracting
officer and an unsuspecting contractor. Add to this an

incentive clause in which failure +to meet the basic sub-

contracting goals would result in a reduction of the initial
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contract profit., In this scenario, the contractor could
soon find himself in a very untenable position if ne did
not attain the basic goals,

Other considerations in the use of incentive clauses
include the type of contract, item being procured, maturity
of the procurement program and the availability of pro-
curement dollars to fund the incentive entitlements.

In a recent report completed by the General Accounting
Office (GAO), the following was concluded concerning the
incentive provisions of P, L. 95-507. [22/1@

Incentives to increase small business subcontracting
should be used selectively in Federal negotiated pro-
curements, Offeror's proposals should be carefully
reviewed to determine the extent of intended subcon-
tracting to small businesses and/or small disadvantaged
businesses, The intended subcontracting level from
the offeror's proposal and the baseline for incentive
awards should be documented in the contract memorandum
of negotiations, Incentive awards should not be pro-
vided to the contractor unless the contractor exceeds
the level of subcontracting to small businesses upon
which its proposal is based, Also, any recent prior
experience by the contractor on a similar procurement
should be considered in determining incentive provisions.
C. EVATLUATION OF PLANS

The basic requirement of P, L., 95-507 in the subcon-
tracting area is the submission and incorporation into the
contract of a plan for subcontracting to small and small
disadvantaged businesses, An acceptable plan must pro-
vide the maximum practicable opportunity for small and

small disadvantaged firms to participate in contract
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performance., The contractor's responsidbility is to
develop an acceptable subcontracting plan with respect

to both zroups. The Government contracting officer is
responsible not only for ensuring that the requirement

for the submission is in the solicitation, but more impor-
tantly, he/she is responsible for the evaluation of the
plan,

The most perplexing guestion confronting contracting
officers and contractors is "what constitutes an acceptable
plan?" The basic requirements for a subecontracting plan
are:

(1) A statement of: (a) total dollars planned to
be subcontracted; (b) total dollars planned to be sub-
contracted to small business; and (c) total dollars
planned to be subcontracted to small disadvantaged
business,

(2) A description of the principal product and
service areas to be subcontracted and an identification
of those areas where it is planned to use (a) small
business subcontractors; and (b) small disadvantaged
business subcontractors.

(3) A statement of the method used in developing
proposed subcontracting goals.

(4) If indirect and overhead costs are included as
an element in establishing the goals in the subcontracting
plan, the contractor must explain the method used in
determining the proportionate share of indirect and over-
head costs incurred with (a) small business, and
(b) small disadvantaged business.

(5) The person's name within the contractor's employ-
ment who will administer the subcontracting program and
a description of his duties.
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(8) A description of the contractor's efforts to
assure that small business concerns and small disadvantaged
busirness will have an equitable opportunity to compete for
subcontracts.

(7) Assurances that the contractor will include
the required clauses in appropriate subcontracts and will
require all subcontractors (except small business concerns)
which receive subcontracts in excess of 500,000, or in
the case of a contract for the construction of any public
facility, 31,000,000, to adopt and comply with a plan

similar to that agreed to by the contractor. Such assurances

are to describe the contractor's procedures for the review,
approval, and monitoring for compliance with such plans.

(8) Assurances that the contractor will submit such
periodic reports and cooperate in any studies or surveys
as may be required by the contracting agency or SBA to
determine the extent of compliance by the contractor with
the subcontracting plan.

(9) A recitation of the types of records the contractor
will maintain to dezonstrate procedures which have been
adopted comply with the requirements and goals set forth
in the plan,

In deciding whether a proposed subcontracting plan is
acceptable, the contracting officer should take, at least,
the following actions prescribed by OFPP Policy ILetter 30-2:

(1) Obtain the names and locations of principal
proposed (a) small business, and (b) small disadvantaged
business subcontractors, including the type of product
or service and the dollar value thereof to be awarded to
each principal subcontractor.

(2) Review information from all appropriate sources,
including the prospective contractor, contract administra-
tion activities, Small and Disadvantaged Business Utiliza-
tion Specialist, and SBA representatives, concerning the
contractor's historical performance and achievements
in placing subcontracts for the same or similar products
or services with (a) small business, and (b) small
disadvantaged business subcontractors.

(3) Evaluate the antiecipated potential for sub-
contracting to small business and small disadvantaged

6
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business considering the maXke-or-buy policies or programs
of the contractor, the nature of the products or services
to be subcontracted, and the known availability of small

business and small disadvantaged tusiness concerms in the
seographical area where the work will be performed.

(4) Advise the contractor of (a) the availability
of the sources of information on potential small business
and small disadvantaged business subcontractors, and
(b) the names of any known potential small business and
small disadvantaged business subcontract sources,

(5) Obtain advice of the Small and Disadvantaged
Business Utilization Specialist and the assigned Small
Susiness Administration Procurement Center Representative
(if available) concerning the acceptability of the pro-
posed plans.

(6) Negotiate subcontracting goals at a level which
represent a good faith, aggressive and comprehensive
effort to the contractor to use to the maximum practicable
extent small and small disadvantaged subcontractors after
appropriate consideration of their price, technical capa-
bility, and other pertinent factors. However, the con-
tracting officer is cautioned not to increase any goals
if it is apparent that such higher goals must result in
significant increased costs to the Government or will
seriously impede acquisition objectives.

(7) Promptly negotiate appropriate revisions to the
agreed subcontracting percentage and dollar goals if any
subsequent amendments to the contract will have a major
inpact on the original planned volume or type of subcon-
tracting effort.

(8) Give due consideration to the contractor's
"make-or-buy" policy or program, This is necessary to
ensure that the respective programs are not in conflict.
“There the contract work involves products or services
which are not generally available in the commercial
marketplace or are particularly specialized, and the
contractor has a current capacity to perform the work,
tae contracting officer may recognize the reduced likeli-
hood of subcontracting opportunities.

1. Percentage Goals

In the opinion of the author, the greatest problenm

facing a contracting officer in the evaluation of a plan is
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determining if the stated percentage gcals offer the maxi-
num opportunity for small and small disadvantaged businesses,
There is no explicit guidance on establishinz goals or what
constitutes acceptable goals, Iiost procurexnent personnel
interviewed, as well as 3BA personnel, indicated that they
expected percentage goals to parallel past small business
and minority business percentages, In fact, this is
usually the "yardstick" used by purchasing personnel and
Small 3Business Administration - Procurement Center Representa-
tives (SBA-PCRs) in their evaluation of submitted plans,

wWhile this procedure is perhaps the most relevant
tool presently available to a contracting officer, it also
has several pitfalls., First of all, the previous percentages
were based on an aggregate computation of a contractor's
overall achievements in support of small and minority
businesses, The percentage goals submitted in compliance
with P, L. 95=-507 are based on an individual contract and,
therefor?, equivalent comparisons cannot be nmade,

Secondly, the previous percentages were derived
from the old voluntary program., Participation was based
on a best effort approach, which probably resulted in some
contractors fully supporting the program while others either
partially supported it or not at all, This somewhat less
than full support of the program was one of the primary

factors leading to the enactment of P, L. 95-507, [?T/E]
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Additionally, a review of several submitted contracting
g

plans revealed a consistent pattern of conservative percentage
zoals when compared with previous achievements. The following
summary of contract percentage goals from one Navy buying

activity demonstrates this patterm.

Aerospace Contractor A Aerospace Contractor 3
700000=-80-~C-0002 00000=-79~C~0450
S3 SD3 SB SD3B
FY 79 30.3% 1.0% * 79 47,4% 2.7%
Plan 16.3% 0.01% Plan 27.5% 0,00007%
HO0000~-80-C-0012 1100Q00=-79-C=0085
LTI 30% 1.15% ™79 47% 2,9%
Plan 11.5% 0.5% Plan 20% 0.1%
SB-Small Business 3DB=-Small Disadvantaged Business

While a reasonable explanation for the above reductions
could exist, they should at least raise the suspicion of the
contracting officer as to their reasonableness., Again, not
withstanding, the fact that it is difficult to make direct
comparisons between previous aggregate percentages and sub-
mitted individual contract percentages, a contracting officer
should ask for a full explanation from the contractor. A4
reason volunteered by one of the interviewed contractors
for these conservative goals was that "the civilian contractors

did not want to propose goals which they might not achieve
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and thereby fall into disfavor with the Govermment buying
azencies," ZFurther, "the law was 100 new and no one

wanted to be the first to be subjected to whatever penalties
the Government would impose for failure to meet the planned

goals, "

It is the opinion of the author that this con- 1

J QS S Al

servatism will only result in diluting the intent of the
law.

2. §BA's Role

P
DU SR,

woe,

SBA has been given a greatly increased role in the

Y

administration of P, L. 95-507. DAR 1-707.2 provides for

an SBA-PCR review of all applicable solicitations to assure
maximum opportunity for such firms to participate as sub-
contractors, to submit his advice to the contracting activity,
to evaluate actual prime contractbr performance and to assist
both the military departments and its contractors in all

aspects of defense subcontract planning for small and small

e .
.. cot——

disadvantaged businesses., It should be noted that the
SBA=-PCR's role in the review of solicitations is only an
advisory one and the contracting officer is not bound by

this advice, Discussions with procurement personnel at

M
C mh—— o~ — -

several agencies indicated that at some activities some of
the SBA-~PCR's were attempting to extend their role beyond
| an advisory one. There apparently nad been cases where

the SBA-PCR disagreed with the decision of the contracting
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officer to include a subcontracting clause in a solicita-
tion, or the adequacy of goals; and became quite adamant
about seexingz a reversal of those decisions, If this is
occurring at procurement activities, it is ¢learly in vio-
lation of the role of the SBA-PCR., DAR 1=-707=2(e) states
that:
™e SBA is not authorized %o prescribe the extent to
which any contractor or subcontractor shall subcontract;
specify concerns to which subcontracts shall be granted;
or exercise any authority respecting the admninistration
of individual prime contracts.

Additionally, OFPP Policy Letter 80-1 directs that
the SBA=-PCR should be given an opportunity to review the
total procurement package prior to execution., The SEA-PCR
will also be provided a copy of the plan finally negotiated.

otwithstanding the above, contractinz officers
should te aware of the reporting reguirements of SEA as
outlined in Section 211 of the law., It states that:

At the conclusion of each fiscal vear, the Administration
shall submit to the Senate Select Committee on Small
3usiness and the Committee on Small Business of the louse
of Representatives a report on subcontracting plans

found acceptable by any Tederal agency which the Adminis-
tration determines do not contain maximum practicable
opportunities for small business concerns owned and con=-
trolled by socially and economically disadvantaged indi-
viduals to participate in the performance of contracts
described in this subsection,

Again, all of the above procedures will add time

to the PALT,

31




L e am—— e

T

AL NS S AUV VY (SO,

L ol

T Y i,

—

3., Standardized Plans

A potential problem faced by contractors is the
inconsistency of evaluation standards between Zovernment
gencies. One interviewed contractor claimed that he sub-
mitted the same subcontracting plan to two different agencies
and it was completely accepted by one and rejected by the
other, Another contractor complained about the fact that
evaluation standards by primes toward their subcontractors'
(for subcontracts over 3500,000) plans were inconsistent.
In an effort to alleviate these inconsistencies, the General
Zlectric Company developed a standardized plan., A copy of
this plan is contained in Appendix =,

In an effort to assist contracting officers in their
evaluation of plans as well as contractors in their pre-
paration of plans, the Air Force has developed evaluation
guidelines. A copy of these guidelines is contained in
Appendix C., These guidelines also contain a summary docu-
mentation checklist to be used by contracting officers. Itis
not unlikely that, as more experience is gained from the
preparation/evaluation of plans, a standard subcontracting
plan format will be derived. However, a standardized plan
should be very general in nature so as to not create a
"rubber stamp type plan" which would limit the ability of
a contracting officer to negotiate a better plan with the

contractor. hether a standardized plan is used or not
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saould make little differerce in terms of the responsi-

bility of contracting officers {0 ensure that sutzitted
plans offer maximum opportunity to small and small dis-

advantaged businesses.,

2. 2RZQUIZED REPORTS

leporting requirements were pernaps the most frequent
complaint voiced by the contractors interviewed. Under
Section 211 of the law, Congress authorized evaluation
compliance with subcontracting plans, either on a contract-
by-contract basis or in the case of contractors having multi-
ple contracts, on an aggregate basis, D0D requires that
contractors submit a quarterly report of commitments to
small, larze and minority businesses. These reports are
to be made on a contract=by-contract basis, Currently,
20D contractors are required to submit these reports
utilizing DD Form 1140-1, However, OFPP is still in the
process of developing a uniform reporting form that will
be used by all government agencies in the future,

Civilian contractors interviewed argue that this method
of reporting is unduly burdensome and not cost effective
since P, L, 95-507 permits aggregate reporting on the basis
of multiple contracts. They point to the situation of large

contractors who have hundreds of centracts and responsibility

for supervising the plans of several hundred subcontracts.
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They further pointed out that excessive paperworls will
reduce resources that could be available to assist small
businesses,

While some Government personnel sympathized with these
complaints from contractors, others suggested that these
concerns are misplaced because all or most of these addi-
tional costs are passed on to the Govermment, It should
be noted that apparently no additional funds have been
appropriated by Congress to pay these increased costs which
result form P, L. 95-507, Also, it became obvious from
discussions with Government administrators, that additional
procurement funds have not been identified to cover these

costs.

E, COMPLIAINCE MONITORING

Responsibility for compliance with subcontracting plans
has evolved into a dual effort by the SBA and DOD., Section 211
of the law specifically authorized SBA to evaluate compliance
with subcontracting plans, Again, it should be noted that
this authorization, authorized evaluation either on a
contract-by~contract basis, or in the case of contractors
having multiple contracts, on an aggregate basis. Apparently,
SBA has decided along with DOD to evaluate compliance on a
contract-by~contract basis,

DOD also conducts compliance reviews and it is the basic

responsibili ty of procurement agencies to enforce its
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contracts., Specifically, the responsibility for enforce-

ment of all terms of a contract rests with the procurement
agency and its contracting officer. The contracting officer
further has to make a determination of contractor responsi-
bility on future purchases, In order to minimize duplication
of effort, SBA and DOD personnel attempt to make joint evalua-
tion reviews whenever possible, The primary responsibility
for compliance review in DOD has fallen on the shoulders
of DIA., Of course, this was the logical organization to
accomplish this task, since DILA has a national network of
small business specialists in place who have performed
similar tasks in the past.
DAR 1=707.2(C) tasks the ACO with the responsibility
for monitoring, documenting, evaluating and advising the
PCO, as appropriate, as to the contractor's performance
under the required subcontracting clause as follows:
(1) the extent which the contractor's goals for
small business and small disadvantaged business partici-
pation are being met;
(2) whether the contractor's efforts to assure such
participation are in accordance with the efforts described
in the subcontracting plan; and

(3) whether the contractor is requiring its sub-
contractors to submit and carry out similar subcontracting

plans,

Section 221 of the law requires that at the conclusion
of each fiscal year, the head of each Federal agency shall
report to the SBA on the extent of participation by small

35
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and small disadvantaged businesses in procurement contracts

of such agency. The SBA is further required to submit these

oM

reports to the Small Business Committees in both houses of

2

Congress, together with appropriate comments.
Interviews with both DLA small business personnel and
SBA field personnel surfaced a potential problem of under-

manning by both of these organigzations. This situation is

o
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perhaps more acute within the SBA organization than with
DIA. The subcontracting specialist (SCS) has the responsi-

bility for compliance review within SBA., Additionally, the

Eail

P
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SCS's are tasked with assisting SBA-PCR's in making preaward

Y

evaluation of subcontracting plans, providing assistance

]

to prime contractors in locating capable small and small
disadvantaged businesses, and counseling and assisting small
and small disadvantaged businesses., Prior to P. L. 95-507,
the SCS monitored the program and goals under the voluntary
program, Under P, L. 95=507, they now are tasked with review

of compliance on a contract-by-contract basis, and the pre-

o

‘{ paration of appropriate reports. According to an SBA offi-
cial, there are only 40 SCS slots and they will be responsible

for reviewing an estimated 8,000 subcontracting plans each

e

t
f
{
_ ] year.
' Because of the relatively small number of SCS's and the
increased workload resulting from a contract-by-contract

"' review, the time required to respond to SBA-PCR's on preaward
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evaluation of plans has been extended., Estimates fron
SBA officials of the current average time is approximately
ten days. Again, this will result in additional PALT.

The penalties for failure to comply in "good faith"
with the subcontracting requirements were outlined in OZFPP
Policy ILetter 30-2. It states that:

The failure of any contractor to comply in "good faith"
with any of the required subcontracting plans will be

a material breach of such contract or subcontract. If
such a breach has occurred in the prime contract, the
contracting officer shall review the available facts to
determine what remedy is in the best interests of the
Government. Such remedies may include Termination for
Default Clause, negotiated reduction in contract price,
negotiation of a revised subcontracting plan to correct
deficiencies, or cther negotiated measures the contracting
officer may deem appropriate. In determining the proper
remedy, the contracting officer shall consider as a
ainimum, (1) the reasons attributed to the failure to
comply in good faith, (2) the Government's need for

the contract deliverables, and (3) the impact a proposed
remedy may have on existing small and disadvantaged
subcontractors.

During interviews with Government personnel at various
buying activities, the question was asked as to whether or
not any contractors had in fact been found to be in breach
of contract. The answer was a consistent negative reply.
It remains to be seen if the contractual remedies stated
above will be invoked and what kind of effect it will have

on policing compliance with the law,.

F, IMPLSMENTATION
Since the enactment of P, L. 35-507, the Federal govern-~

aent has been slow in implementing the law, P, I, 95=507
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was sizned into law on October 24, 1978, It was not until
eizht months later that OFPP published rules and regulations
implementing Section 211. On July 27, 1979, D0D published
DAC 76-19 which implemented Section 211 within DOD, Con-

Zressional hearings were held by the Subcormittee on General

s —— e e

Oversight and Minority EZnterprise of the House on December 4,1979.

During these hearings, rederal Government officials from the

PO

various agencies were severely ''raked over the coals" by
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members of the subcommittee., They were accused of delaying

B
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compliance with the law. 2ep. John J. LaFalce (D-NY), the

R

panel's chairman, said that:

Despite our efforts to provide small and minority

business with the maximum practicable opportunity to
participate in the performance of contracts let by

the Federal Government, it has come to the subcommittee's
attention that the Federal agencies and departments have
been derelict in their implementation of the subcontracting
program, The result is that the law's goal, to increase
the small and disadvantaged business share of the Federal
procurement dollar, has been frustrated., To the extent
that we are aware, 14 Government agencies have issued
almost 1,000 solicitations without required subcontracting
notices, and over 1,200 contracts valued at approximately
4.6 billion have been awarded without requite subcontracting
plans. [1/3]

Rep. Parren J. litchell (D-iD) stated that:

Some evidence strongly infers a flagrant lack of compliance
with Public ILaw 95-507. I must remind these agencies!'
representatives that they are neither judge nor jury. This
law is law of the land and is to be implemented as written,
not as some agency employees think it should be, I am per-
sonally committed to this law and I will be in the vanguard
calling for the removal of those recalcitrant agency employees
who fail to implement Public Iaw 95-507. [21/2

Among the agencies which came under the heaviest fire

from the subcommittee were the SBA, DOD, CFFP and the

|8




POITRRE v

L

- o e sin
U USRSV

oy

a3

. 8V e AP AIH it i I, 00 TN 10 R 5y i B D

Department of Health, Zducation and Welfare., Subcommitiee
menbers were particularly critical of 07FP? and SBA for
their failure to assure that the procuring agencies
effectively and timely implement the law.

In an opinion issued just prior to this hearing, the
GAO ruled that contracts awarded after issuance of the
regulations should contain subcontractor plans, otherwise ?
they were legally deficient., GAO further ruled that the

remedy must depend on the particular circumstances. Con- f

tract modification, contract termination and resolicitation,
or no action at all are all remedies that might be used.

During this same period of time, a c¢oalition of black
business groups threatened to file suit against the Govern-
ment, charging it with violating subcontracting laws.
((23/2-1]

As a result of these‘events, 20D, along with the other
agencies, initiated '"crash" programs to remedy where feasible
those contracts/solicitations which were deficient., This
effort within DOD became a major evolution and overshadowed
other implementation efforts. It was not until approximately
June 1980 that this task was completed by DOD.

Government officials as well as contractor personnel
were asked the question, "Why is it taking so long to
implement P, L, 95=5077?" A number of answers were given,
such as follows:

~ All of the deficient solicitations/coniracts had to be
corrected before other implementation could start
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- The law is very complex and it takes time to ¥
interpret and implement a new law 1

- Industry thought that it would eventually zo away
if dragged on long enough

[ S

- Government agencies did not want it; they thought
it was unnecessary

- QOFPP was slow in its publishing of regulations due
to restructuring

| - Agencies were naturally hesitant toward anything new

- It was not staffed by the agencies prior to enactment
- The language of the law is ambiguous and not clear

- The law was not very well thoughtout

' - Training of procurement personnel was needed

It is the opinion of the author that the slow implementa-

‘ tion of P, L. 95=-507 was caused by a combination of the above

'f{ reasons. It would be difficult to attribute the slow imple-
mentation to any one or two reasons, Cne thing that shald
be clear to DOD and the various other Federal agencies, is
that Congress'has an intense interest in this law and is

\‘ obliged to hold hearings as frequently as necessary to ensure

| that the spirit of the law is enforced.

| OFP? Policy Ietter 80-2 dated lay 2, 1980, supplemented

'i earlier guidance and should help in clarifying several imple-
mentation issues., Among the significant features included

in this guidance are:

!

”f 1. Expanded Small and Small Disadvantaged Business
! Subcontracting solicitation provisions.

|
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2. A definition of the term "subcontract” which was
a recommendation included in a recent GAC study. The
term "subcontract" is defined as any agreement (other
than one involving an employer-employee relationship)
entered into by a Federal Government prime contractor
or subcontractor calling for supplies or services required
for the performance of the original contract or subcontract.

3. Instructions to the contracting officer concerning
contracts with options and letter contracts.

4, Handling of plans for commercial products., The
contractor is only required to submit one company-wide
plan annually, which relates to the company's production
generally (both for commercial and non-commercial products).

5. Guidance to the contracting officer in determining
the acceptability of a proposed plan.

G. SUMMARY

This chapter, while being rather voluminous, has

attempted to analyze some of the key areas of the subcon-
tracting provisions of the P. L, 95-507. As stated earlier,
the author considers the subcontracting provisions of the
law to be the key provisions and probably the provisions

which will have the greatest impact on the acquisition

process.

Zven after implementation is achieved, the law will

not be truly effective until and unless the groups that

it is intended to help make the effort to obtain that help.
The basic intent of the law ies to provide "opportunity"
for small and small disadvantaged businesses. While
Government agencies and prime contractors will make some

effort to seek them out, the best and surest way for these
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ll businesses to receive the full benefits of the law is

.4 to seek out the opportunities, They should make sure

that they are included on S3A's Procurement Automated
Source System (PASS), and other source lists which are

H normally available to prime contractors. They should

also make personal contact with contractors and Government
; agencies in their geographical areas. Again, P, L, 95=507
has only created the opportunity, but it does guarantee

a share of the "Federal pie."
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. CCICLUSIONS ATD RSCOMITENTATIONS

A, CONCLUSICIIS

1. P. L. 95-507 has the potential of not only increasing

‘—‘MA‘.—.'*

tae opportunities of small and small disadvantaged businesses

to share in the bpillions of Federal procurement dollars spent

ORI ey o

each year, but also to become viable independent enterprises.

P. L. 95-507 is not just another statute in the long line of

BRcii s

e s e ade an o

statutes to use the Govermment contract to implement socio-
economic policies, P, L. 95~507 is a very ambitious and
complex law that will have the full and apparently continuing
support of Congress. The law now makes it mandatory for
prime contractors to subcontract with small and small dis-
.f advantaged businesses, It also mandates that contracting
agencies will reserve all contracts under 310,000 exclusively
for small business unless the contracting officer is unable
to obtain offers from two or more small businesses that are
competitive with market prices, quality and delivery,.

The law also for the first time, gave legitimacy

to the 8(a) program. In doing so, it created a mechanism

!
!
1
[ “o increase the level of competence of 38(a) firms. Through

b}
= the 3BA office for !Minority Small Zusiness and Capital

. Ownership Development, 8(a) businesses will be assisted in

RO

F developing comprehensive business plans, This office will
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also prbvide such nonfinancial services as loan packaging,
financial counseling, accounting and bookkeeping assistance.
It will additionally assist these firms in obtaining equity
and debt financing; establish performance monitoring and
reporting systems to assure that participants comply with
their business plans; analyze the cause of the success or
failure of participating firms; and, provide éssistance in
the procurement of surety bonds. Further, the law has
provided new standards for admission to the 8(a) progranm.

The use of small and small business as subcontractors
creates the opportunity for additional assistance to bte pro-
vided by prime contractors. Ilany of the large contractors
already had special programs which were directed toward
providing assistance and iﬁcreasing their purchases from
small and disadvantaged firms, These voluntary programs
coupled with the thrust of P, L. 35-507 should assist these
firms in becoming viable enterprises.

2. The implementation of P. L. 95-507 has been slow
due to a combination of reasons. Tirst among these reasons
was the fact that there was little or no coordination between
the drafters and the procurement agencies prior to enactment.

The law represents a significant change in emphasis
from essentially a passive role where contractors were
encouraged to subcontract with small and minority business

firms to a policy where the contracting officer participates
P
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with the contractor in determining an appropriate sub-
contracting plan, is authorized to incentivize the plan,
and can terminate the contract to enforce compliance.

CFPP has played a major rcle in the implementation,

wnile at the time, it was going though a period of
restructuring and role change, Also, during this same
tine, DCD took a "let's wait and see" position as +to 07PP's
new role, DOD and the other Federal agencies "evoixed the
wrath" of Congress by failing to insert the reguired
clauses in solicitation/contracts in a timely manner.
Congress then demanded that the agencies correct these
deficiencies which only resulted in further delay in
implementation., There were several other valid reasons
surfaced and are listed in Chapter V. All of these reasons,
with differing degree of influence, have contributed to

the slow implementation of the law.

3. There are certain inherent weaknesses in the sub-
contracting provisions of the law. As currently written,
the requirement for only the apparent successful offeror/
bidder to submit a subcontracting plan should be modified.
This requirement provides a disincentive for contractors
to submit competitive plans. The author believes that
this aspect of the law could be significantly inmproved by
requiring all of the offerors/bidders to submit a plan at

the time of submission to offers/bids,
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This section of the law does not provide for any
type of negotiation between the contracting officer and
the contractor in the A method of procurement. This situa-
tion can result in the submission of only "token'" goals.
This aspect of the law should be modified to enable the
contracting officer to conduct some type of negotiation
with the low bidder concerning the plan, There is also a
problem of enforcing the "firm bid" rule under the *A method,
As currently structured, a contractor can circumvent this
rule by opting not to submit a plan,

4. The implementation/administration of the law has
increased PALT. PALT was greatly increased due to the
requirement to correct several hundred solicitations/
contracts which were found to be deficient. “/hile this
was a one time requirement, PALT will be affected by the
new requirement to screen all solicitations for determining
if one of the subcontracting clauses will be included, PALT
will also be affected by (1) the time required for the
SBA-PCR to review the solicitations, (2) the time required
for the offeror/bidder to submit his plan, (3) by the time
involved in reviewing the plan by the contracting officer,
SADBU, SBA-PCR, ACO, SCS, etc., (4) in the negotiation of
plans and, (5) time involved in incorporating an incentive
clause into the contract, where appropriate. All of these

steps will increase PALT and result in longer procurements.
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5. The most difficult tasic for tze contracting officer
is administering the subcontracting provisions is deter-
nmining the acceptability of a plan., The law is new and
the only data available to assist the contracting officer
in his/her determination is the results from the "old
voluntary program.," This data was collected on an aggregate
basis and it will be difficult to make direct comparisons.
However, this data is the only '"yardstick" available at

the present time to assist the contracting officer. If

the contracting officer accepts a plan that does not offer
the maximum opportunities, then he/she would only be cooperating
in limiting the effectiveness of the law. Conversely, if
the plan is over-ambitious and unrealistic, then the credi-
bility of the intent of the law would be weakened or lost.
Therefore, if the spirit and intent of the law are to be
preserved, then it is extremely important that the contracting
officer does a good job in determining acceptability of
plans,

6. Contract-by-contract reporting requirements will
te burdensome to both contractors and Government personnel.
20D is currently requiring contractors to make reports on
a contract-by=-contract basis. ost large companies who
normally have computer resources available will have to

restructure their software to be able to accumulate this

data and produce the reports, It will certainly require
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additional machine time and provably nore data processing

personnel time., Those smaller prime contractors (not
small businesses) who do not have computer assets, will
nave to contract out for these services or maintain this
data manually.

These reporting requirements will be burdensome %o

the Governmment because conpliance evaluations will be made

on a contract-by-contract basis., As has been pointed out
in Chapter Vv, SRBA is suffering from a shortage of SCSs to
make these evaluations, Additional time and effort will ;
be required by the Government to review and process these
reports,

Further, it is uncertain at this time what the
forthcoming Q0F¥PP reporting form will look like. From the

draft copy which was distributed for comments, it would appear

that the report form will be very detailed. This is a logical

assumption when one considers that this one form will provide

data required by several Government agencies and Congress.

.. —m—

7. The costs of implementation/administration of the
law by civilian contractors will generally be absorbed by
the Government, Without exception, this plan of action

was expressed by all of the civilian contractors interviewed.

A i e -

This will be especially true with cost type contracts and
will probably be reflected in the basic cost of fixed price

type contracts, Several Government officials also acknowledged
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that it will occur and they further felt that it was appro-
priate as long as the cost met the tests of Chapter XV of

DAR., Several contractors thought that these costs snould 1

P U " Qs
O G U

be charged as an overhead cost, but had not ascertained Q
wnat these charges had been to date. This probably is

attributed to the fact that the law was still new and they

did not have enough data on the costs involved.

i

It is important that contracting officers be able

to isolate and identify these costs so that contractors are

not reimbursed for excess amounts.

i VR v
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, 3. RECOMMENDATIONS

i 1. Ilodify the subcontracting provision of the law,
The effectiveness of the law can be significantly improved

? by modifying the requirements for submission of plans., All
offerors under the negotiated method of procurement should
be required to submit a subcontracting plan. The quality
of the plans should also be used as one of the evaluation

l} criteria in the source selection process, It should also

( be modified to allow contracting officers the opportunity

! to hold some type of discussion with the low bidders in the

‘ FA method of procurement,

j Lastly, the provisions should be modified so that

the "firm bid" rule is maintained. As currently structured,

a bidder can refuse to submit a plan and, therefore, be elini-

nated from consideration even if his bid is the lowest in price.
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2. 4 continuing effort snould be made to improve
the quality of subcontracting plans and ensure that goals
are realistic. DJuring the initial implementation of
. L, 95-507, submitted plans ranged from a quantity of one
page to over twenty pages. There appeared to be a direct
relationship between the quantity of pages and the guality
of the reports. (0f course, this is not to say that a plan
has to be bulky to be a good plan., However, the more infor=

mation provided in the plans, the easier it is for the con-

tracting officer to determine acceptability. It will also

probably reduce PALT since the advice from field personnel
may not be necessary. The need to ensure that goals are
realistic is not only important in the instant contract,
but they will also be used in establishing a base line for

? future plans.

3, A conscientious effort should be made to ensure
compliance with plans, Goals are like promises. Iometimes

if they are not followed up, they tend not to materialize

as originally intended., Additionally, the contracting

officer has a duty to enforce all terms of a contract,

and the subcontracting plan will be a term within the contract.
Not withstandin: the above, if the intent of

P. L. 95-507 is to have any real chance of succeding, it

will te paramount that goals are met, Cf course, most con-

tractors will fulfill their obligations with the plans, but

"
et

there will also be some who will not.
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4, An alternative reportinzg program should be created.
It has been stated several times in this study that the
current contract-by-contract reporting is turdensome to both
the contractors and the Government., Some type of alternative
reporting program should be created. A program should be
created whereby large major system contracts will be reported
on a contract-by-contract tasis and all other contracts will
be reported on an aggregate basis, The requirement to sub-
mit reports at quarterly intervals should remain until there
has been more experience with the law., ZIater, the interval
should be extended to twice-a-year. It is evident that OFF2
is making some serious considerations in the design of a new
report form, judging by the amount of time that has passed
since the draft was distributed for comment. This is prudent
and it is hoped that the form is streamlined as much as
possible,

5. A benefit/cost analysis should be performed on the
law., This would be in keeping with the COGP recommendation
A-45 which recommended the consideration of means to make
the costs ¢f implementing social and economic goals through
the procurement process more visible., This task will not
be easy but it is necessary to determine if P, L. 35-507 is
cost effective in utilizing the rederal contract to achieve
socio=economic goals. There is almost no disagreement among

contractors or Government personnel that there is a real need
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for socio-economic programs, however, tiere is much dis-

4 agreenent as to whether the Federal contract is the proper

means to accomplish these goals., Until a creditable analysis

is performed, the suspicions will continue. However, the

implementation/administration of the law must continue.

at
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APPENDIX A

" . PUBLIC 1AW 95 .507- -OCT. 24, 1978 Y2 STAT, 1057

Public Law 95-507
95th Congress
An Act
To ainend the Swmall Business Act and the Small Business Iavestment Act of 1958 . O: 24,1978
[H.R. 11318)

7 b e 4. ..

Skc. 101. Section 303(c) (1) of the Small Business Investment Act Purchase and
gusrantes

. Be it enacted by the Senate and House of Rcpresentatives of the .
o United Stutes of Americain Congress assembled, Swall Business 7|
= Act and Small
5 TITLE [—~AMENDMENTS TO THE SMALL BUSINESS ~ fwince

L INVESTMENT ACT OF 1938 1958,

K Caarrer 1

ot 195S“i(sln) melnded to read as follows: . "
shares of nonvoting stock (or other corporate securitics operations.
having similar characteristics), provided— 15 USC o83.
%(i) dividends are preferred and cwinulative to the extent
of 3 per centuin of par value per annum; .
“(1i) on liquidation of redemption the Adininistration is

s

entitled to the preferred payment of the par value of such

securities; and prior to any distribution (other than to the- 1
Administration) the Administration shall be paid any: 4
amounts us inay be due pursuant to subparagraph (i) of this

paragraph;

f “(ni) the purchase price shall be at par value and, in any
one sale, 50,000 or more; and -
“(iv) the amount of such sccurities purchased and out-
standing at any one time shall not exceed—
“(A) from a company licensed on or before Qcto-
ber 13, 1971, 200 per centum of the combined private
paid-in capital anc{) paid-in surplus of such company, or
: “(B) from an{ such company licensed after Octo-
‘ ber 13, 1971, and having a combined paid-in capital and
! paid-in surplus of less than $500,000, 100 per centum of
| such capital and surplus, or
“{C) from any such company licensed after Octo-
ber 13, 1971, and having a combined private paid-in
capital and paid-in surplus of $300.000 or more, 200 per
centum of such capital and surplus.
“The amount of such securities purchased by the Administration
in excess of 100 per centum of such capital and surplus from any
company described in clause (A) or (C) may not exceed an
amount cqual to the amount of its funds invested in or legally
commitied to be invested in equity securities. For the purposes of “Equity
the subscction, the term ‘equity securities’ means stock of any securities.™
class (including preferred stock) or limited partnership interests,
. or shares in a syndicate, business trust, joint stock company or
association. mutual corporation, coaperative or other joint ven-
tures for profit. or unsecured debt instruments which are
. subordinated Ly their terms to all other borrowings of the issuer.”.
. Szc. 102, The last sentence of section 30§(b) of the Small Business
Investment Act of 1958 is amended to read as follows: “Such com- 15 USC 687.

. .
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92 STAT. 1758 PUBLIC LAW 95-507- -OCT. 24, 1978

Repeal.
15 USC 687i.
15 USC 681.

Capital
requirements for
smail business
1nvestment
companies.

1S USC 682.

1S USC 694a.

Surety boad
guarsatees.
15 USC 6594b.

panies are authorized to invest funds not reasonably needed for their
operations in direct obligations of, ur obligations gusrlnwed as to
principal and interest by, the United States, or in certificates of deposit
maturing within one year or less, issued by any institution the accounts
of which are insured by the Federal Devosit Insurance Corporation or
the Federal Savings and Loan Insurance (‘urporation, or in savings
accounts of such institutions.”,

Sec. 103, The last sentence of section 317 of the Small Business
Tnvestinent Act of 1958 is repealed.

Sec. 104. Section 301(d) of the Small Business Tnvestment Act of
1958 is amended bty inserting “or formed as a limited partnership,”
immediately after “statutes,”, )

Sec. 105. Section 302(a) of the Small Business Investment Act of
1958 is amended to read as follows:

“Sgc. 302(a). The comhined private paid-in capital and paid-in
surplus of any company licensed pursuant to sections 30]1(c) and (d)
of this Act shall not be less than $150,000 : Provided, however, That the
combined private paid-in capital and paid-in surpius of any company
licensed on or after October 1, 1979 pursuant to sections 301(c) and
(d) of this Act shall be not less than $500,000. In ail cases, such capital
and surpins shall be adequate to assure a reasonable prospect that the
company will be operated soundly and profitably, and managed
actively and prudently in accordance with its articles.”.

Caarran 2

Szc. 110. Section 410(4) of the Small Business Investment Act of
1958 is amended by— .

(1* deleting the word “or” after the phrase “conditions of the
contract,”, and .

(2) deleting the period after the phruse “fails to make prompt
payment” and inserting in lisu thereof “, or (D) is an agent, inde-
pendent agent, underwriter, or any cther company or individual
empowered to act on behalf of such person.”.

Sec. 111. Section 411 of the Small Business Investment Act of 1958
is amended to rrad as follows: .

“Sec. 411 ») The Administration may, upon such terms and con-
ditions »s it may prescribe, guarantee and <nter into commitments to
guaran‘i:e any surety (the terms and conc tions of said guarantees and
commitments may vary from surety tc sucety on the basis of the
Administration’s experience with the par -u ar surety) agsinst loss,
as hereinafter provided, as the resuit ot s breach of the terms of &
bid bond, payment bond, performance bund, or bonds ancillary and
coterminous therewith, by a principal on any contract up to $1,000,000,
subject to the following conditions:

“(1) the person who would be the principal of the bond is &
small business concern;

“(2) the bond is required in order for such person to bid on &
contract, or to serve as a prime contractor or subcontractor
thereon; .

%(3) such person is not able to obtain such bond on reasonable
terms and conditions without s guarantee under this section;

“(4) the Administration determines that there is & reasonable
sxpectation that such person will perform the covenants and ‘con-
ditions of the contract with respect to which the bond is required;

“(5) the contract meets requirements established by the Admin-
istration for feasibility of successful completion and reasonable- :
ness of cost; and . : {
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4(8) the terms and conditions of any bond guaranteed under
the authority of this part are reasonable in light of the frisks
involved and the extent of the surety’s participation.

“(b) Subject to the provisions af this section, in connection with the
issuance by the Administration of & guarantes to a surety as provided
by subsection (a), the Admintstration may agree to indemnify such
surety against & loss sustained by such surety in avoiding or attempting
to avoid a breach of the terms of a bond guaranteed by the Administra-
tion pursuant to subsection (a) : Provided, Aowvever—

“(1) prior to making any payment under this subsection, the
Administration shall first determine that a breach of the terms of
such bond wus imminent; )

“(2) no payment by the Administration pursuant to this sub-

. section shllfexceed 10 per centum of the contract price unless the
Administrator determines that & greater payment should be made
as a result of a finding by the Administrator that the surety’s loss
sustained in avoiding ¢r sttempting to avoid such breach was
necessary and reasonable; and

“(3) no new agreements to indemnify shail be entered into pur-
suant to this subsection subsequent to two years after the date of
its enactment.

“Sc) Any guarantee or agreement to indemnify under this section
shall obligate the Administration to pay to the surety a sum not to
exceed (1) in the case of a breach of contract, 90 per centum of the loss
incu and paid by the surety to or on behalf of the obligee, or to
labor and materialmen, in fulfilling the terms of the contract as the
result of the breach; or (2) in » case to which subsection (b) applies,
the amount determined under subsection (b).

4(d) The Administration may establish and periodically review
regulations for participating sureties which shall require such sureties
to meet Administration standards for underwriting, claim practices,
snd loss ratios.

“(e) Pursuant to any such guarantee or agreement, *he Adminis-
tration shail reimburse the surety, as provided in subsection (c) of this
section, except that the .\dministration shall be relieved of ail liability
if— :

“‘l) the surety obtained such guarantes or agreement, or
applied for such reimbursement, by fraud .or material misrep-
resentation, or

“(2) the total contract amount at the time of execution of the
bond or bonds exceeds $1,000,000.

“(f) The Administration may, upon such tenns snd conditions as
it may prescribe, adopt a procedure for reimbursing s surety for its
paid losses billed each month, based upon prior monthly payments to
such surety, with subsequent adjustments after such disbursement.

4(g) The Administration may at all reasonable tinies audit in the
offices of a participating surety all documents, files, books, records, and
other material relevant to the Administration’s guarantee, commit-
ments to guarantee, or agreements to indemnify any surety pursuant
to this section,

“(h) The Administration shall administer this Part on a prudent
and economically justifiable basis und establish such fee or fees for
small business concerns and premium or premiums for sureties as it
deems reasonable und necessary, to be payable at such time and under
such conditions as may be determined by the Administration.

“(i) The provisions of section 402 shall apply in the administration
of this section.”,
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92 STAT. 1760 PUBLIC LAW 95-507—0CT. 24, 1978
]

Commuanny

miccton funds,

15 USC 6.

15 USC 631.

Pust, p. 1761.

Sec, 112, Section 502 of the Small Business Investment Act of 1958
is arended by adding at the end of paragraph (4) the following new
sentence: “Community injection funds may be derived, in whole or
in part, from— L

“(A) State or local governments;

“(13) banks or other financinl institutions;
"fC) {foundations or other not-for-profit institutions; er
“(D) a small business coneern (or its owners, stockholders, or
uflilintes) reeciving assistunce through bodies authorized under
thistitle.”.

TITLE II—AMENDMENTS TO TIE SMALL BUSINESS
ACT

Cuarrer 1

Src. 201. Section 2 of the Small Business Act is amended by adding
at the end thereof the following new subsection:

“(e) (1) with respect to the Administration’s business development
programs the Congress finds—

*(.\) that the opportunity for full participation in onr fres
enterprise system by socially and cconomicnl‘l{ disadvuntaged
persons is essential if we are to obtain sociul and economic equal-
ity for such persons and improve the functioning of our national
economy;

“(13) that many such persons are socially dismdvantaged
heense of their identification ns members of certain groups that
have sutlered the cffects of discrimninatory practices or similar
mvidious circumstances over which tliey have no control;

“(C) that such groups include, hut nre not limitel to, Black
Americans, Hispanic Americans, Native Americans, and other
minorities; . :

“(D) that it is in the national intevest to expeditionsly amelio-
rate the conditions of socinlly and cconomically disadvantaged
aroups;

“'(E)' that such conditions can be improved by providing the
maximnm practicablo oppoitunity for the development of smasll
busincss concerns awned by membeors of socially and economically
disadvantaged groups;

“(F) that such development can be materially advanced through
the procurement by the United States of articles, equipment, sup-
plies, services, mmterials, and construction work from such
concerns; and

“(G) that such procurements also Lenefit the United States by
encouraging the expansion of suppliers for such ‘)mcuromcnu,
thercby encouraging competition among such suppliers and pro-
moting ccpnomy in such procurements.

“(2) Tt is, therefore, the purpose of section 8(a) to—

“(A) fhster business ownership by individuala who are both
socinlly and economically disivantaged ;

“(13) promote the competitive viability of such firins by provid-
ing such available contract, finuncial, technieal, and management
assistnnce a8 may be necessary ; and

(v e'arify and expand the programn for the procurement by
the [nited States of articles, cquipment, supplics, services,
materia's, and construction work from small business concerns
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, owned by socially and cconomically disadvantaged individuals.”.
: Skc. 202, (a) Section 8(n) of the Smal! Business Act (15 U.S.C. Procurement
’ 837 (1)) s amended to read as follows: contracts.
4Sec, 8. (0) (1) It shall be the duty of the Administration and it is
- hereby empowered, whenever it determines such action is necessary o
i appropriate— .
“(.\) toenter into contracts with the United States Government
and any department, agency, or officer thereof having procurement
powers obligating the Administration to furnish articles, equip-
ment, supplies, services, or materials to the Government or to per-
form construction work for the Government. In any case in which
the Adininistration certifies to any oflicer of the Government hav-
. ing procurement powers that the Administration s competent
k. and responsible to perform any specitic Government procurement
: contract to be let by any such officer, such officer shall be uuthorized
B in his discretion to let such procurcment contract to the Adminis-
p tration upon such terms und conditions as may he ngreed npon
s between the Administration and the procurement officer. When-
- ever the Mdministration and such procurement officer fuil to ngree,
Yy the matter shall be submitted for determination to the Secretary
: or the head of the avpropriate department or ngency by the
Administrator;
“(13) toenter inta contracts with such agency, as shall be desig-
nated by the President within 60 duys after the effective date of
this puragraph, to furnish articles, equipment, supplies, services,
or materials, or to perforin construction work for snch agency. In
any cuse in which the Administration certifies to any ollicer of
such ngency huving proenrement powers that the Administration
is competent and responsible to perfortn any specific nroeure-
ment contract to be let by any snuch officer, auch oflicer shall let
such procurement contra :t to the Administration upon snch terms
and conditions as may Le agrecd upon between the Administration
and the procurement offices. 1F the Administration and such pro-
curement ollicer fail to agree on such terms and conditions, either
the Administration or snch oflicer shall promptly notify, in writ-
ing, the head of snch ageney. The head of such agency shall have
five days (exclusive of Saturdays, Sundays, and legnl haliduys) .
to establish the terms and conditions upon which such proctire-
ment contract may be let to the \dministration, and shall com-
‘ municats in writir to the Administration the ..1ms and
conditions so established. Within five days (exclusive of Satur-
X days, Sundays, nml legul holiduys) ufter the recvipt of such
written communication, the Administeation shall decide whether
! to perform such procurcment contract or withdmw its priov
certification that the Administration is competent and responsible
' to perform such contruct ; and 1
“(C) to arrunge for the performance of such procurcment
| contracts by negotinting or otherwise lotting subeontracts to
U socially and economically disadvuntaged small business concerns
o for construction work, services, or the manufucture, supply, assem-
Lly of such articles, equipment, supplies, wmaterials, or parts -
thereof, or servicing or processing in connection therewith, or
n such management services ns may be necessary to enable the
$ Administration to perform such contracts,
“No contract may Lo entered into under subparagraph (B) after

September v, 1980,
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: ' ll:;f:mlncc “(2) Notwithstanding subsections (a) und (c) of the first section
L! [ N

of the Act entitled ‘An Act requiring contracts for the construction,
alteration, and rcpair of any public building or public work of the
United States to be accompanied by a performance bond protecting
the United States and by additional {)ond for the protection of persons
furnishing material and labor for the construction, alteration, or
repair of said public buildings or public work,’ approved August 24,
1935 (49 Stat. 793), no small business concern shall be requiredD to pro-
vide any amount of any bond as a condition of receiving any sub-
contract under this subsection if the Administrator determines that
such amount is inappropriate for such concern in performing such
contrnct: Provided, That the Administrator shall exercise the authoe-
ity granted by the paragraph only if—

“(A) the Administration tales such measures as it deems appro-
rriate for the {)rotect.ion of persons furnishing materials and
nbor to a small business receiving any benefit pursuant to this
prrageaph;

“(1) the Administration assists, insofar as neacticable, a small
business receiving the henefits of this paragraph to develop,
within a reasonable period of time, such financial and other
capability as may be needed to obtain such bonds as the Adminis-
tration may subsequently require for the successful completion
of any program conducted underthe authoritv of this subsection ;

“(C) the Administration finds that such small business is
unable to obtain the requisits bond or bonds from a surety and
that no surety is willing to issue such bond or bonds subiject to
the gunrantee provisions of Title IV of the Sinall Business Invest-
ment Act of 1958; and

“(D) the sinnll business is determined to be & start-up concern
and aueh concern hias not been partisipating in any program con-

| ducted under the authority of this subsection for o period exceed-
! in ane vear.

“This purngraph shall not apply after September 30, 1980,

“(3) Any small business concern se'ected hy the Administration
tor perform any Federal Government nrocurement contract to be let
_pumsuant. to this subsection shall, when practicable, participate in any
negatiation of the terms and conditions of such contract.

“Socially and “(4) For purposes of this section, the term ‘socinlly and economi-

1 evonomicslly enlly disndvantaged emall business concern’ means any small business
‘ diudunt‘lged concern—

small business “(A) which is at least 51 per centum owned hy one or more

1 roncern. socinllv and economiecally disndvantaged individuals; or, in the

ense of any publicly owned business, at least 51 per centum of the
stnck of which is owned by one or more socially and economically
disndvantagzed individuals; and

“(RY whose management and daily business operations are con-
trolled hy ane or more of such individunls,

“Socially 4(5) Sacinlly disndvantaged individuala are those wha have heen
disadvantsged subjected to ragial or ethnic prejudice or cultural bins because of their
individuals.” identity as a member of a gronp without regard to their individual

qualities, . . )
**Fconomically “(6) Economically disndvantaged individuals are those sacially dis-
""T“:"“"‘Iﬁ‘l advantared individuals whose ability to compete in the free enterprise
v iguals.

svstem hins been impnired due to diminished capital and credit oppor-
tunities s compared to others in the same husiness area who are not
socially disadvantaged. In determining the degree of diminished credit
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and capital opportunities the Administration shall consider, but not be
limited to, the nssets and net worth of such socially disadvantaged
individual.

“(7) No small buginess concern shall be deemed eligible for any
assistance pursuant co this subsection unless the Administraticn deter-

ines that with contract, financial, technical, and mansgzement support
+the smail business concern will be able to perform contracts which may
bd awarded to such concern under paragraph (1) (C) and has reason-
apie prospects for success in competing in the private sector.

# «(8) Alldeterminations made pursuant to paragraphs (4), }5), (8)
and (7), shall be made hy the Associate Administrator for Minority
Sall Rusiness and Caprital Ownership Development.

“(9) Within ninety days after the effective date of this paragraph,
the Administration shall publish in the Federal Register rmiles setting
forth those conditions or circumstanves pursnant to which a firm pre-
viously decmned eligible by the Administration may be denied assist-
ance under the provisions of this subsection: /’rovided, That no such
frm shall be denied total participation in any program conducted

der the authority of this subsection without first being ufforded a

aring on the record in accordance with chapter 5 of title 3, United
States Code.

“(10) The Administration shall develop and implement an outreach
program to inform and recruit small business concerns to apply for
eli ﬁ)ility for assistance under this subsection,

(11) To the maximum extent practicable, construction subcon-
tracts awnrcded by the Administration putsuant to this subsection shall
be swarded within the county or State where the work is to
be performed.

“(12) To the maximum extent practicable the .\ssociate Administra-
tor for Minority Small Business and Capital Qwnership Develop-
ment shall submit, no less frequently than unnually, a vearly estimate
of the dollar amounts and types of contracts required for “:» cfficient
nge of any program conduected under the authority of thi= subsection,
to ench agzeney which may participate in such program.”

(b) Not later than June 30, 1980, the Genernl Accountin ¢ Office shall
submit to the Congress « report which, with respect to rovisions of
paragraphs (1) (13) and - 2) of section 8(n) of the Small Business Act,
shall evalunte the implementation of such provisions and whether such
implementation furthersd the purposes under section 2(e) of the
Small Business Act,

Sec. 203, Section 2(c) of the Small Business Act is amended hy
inserting “(1)” after *(c)? and by adding at the end thereof the
following new pamgraph:

“(2) (A) With respect to the programa authorized by section 7(j)
of this Act. the Congress finds— ,

“(i) that ownership and control of productive capital is con-
centrated in the economy of the [Tnited States and cevtain groups,
therefore, own and control firtle prixiuctive capital;

“{ii) that certnin groupa in the (™nited States own and control
little productive capital because they have limited opportunities
for small business ownership;

“(iii) thnt the hrondening of small business ownership among
groups that presently own and control little productive capital is
essential to provide for the well-being of this Nation by promoting
their increased participation in the free enterprise system of the
United States;
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“(iv) that such development of husiness owmnership amon
groups that presently own and control little productive capita
will be greatly facilitate! *hirough the evention of a sinall business
vwnersiup development program, which shall provide services,
including, but not limited to, tinnneinl, mnnagement, nnd technical
assistance. '

*(v) that the power to let sole source Federal contracts pursuant
to section 8(a) of the Small Business Act can he an effective pro-
curement nagistance tool for development of business ownershi
among groups that own and control little productive eapital; ang

“(v1) that the procurement anthority under section 3(a) of the
Smnl! Business Act sha!l be used only as a tool for developing
business ownership among groups that own and control [ittle
productive capital.

“(13) It is, therefore, the purpose of the programs authorized by
section 7(j) of this Act. to—

“(1) foster business ownership by individuals in groups that
own and control little prodnctive capital ; and

*(1i) promote the competitive viability ‘of such firms hy cre-
ating & small business and capital ownership development
program to provide such available financial, technieal, and man.

. ngement assistance as may be necessary.”,

Sec. 204, Section 7(j) of the Smnall Rusiness Act is amended to read
ns follows: '

“(3) (1) The Administration shall provide financial assistance to
public or private orgnnizations to pny all or part of the cost of
projects designed to provide technical or management assistance to
mdividuals or enterprises eligible for assistance under sections 7(i),
T(i)(20), nnd 8(a) of this Act, with specinl attention to small busi-
nesses loeated in arens of high concentrntion of unemploved or low.
‘ncome jndividuals, to small businesses eligible to receive contracts
pm'snnn{‘.t.o saction 8(a) of this Act. ‘

*(2) Financial assistanee under this subsection may bLe provided
for proiecrs, including, but not limited to—

“(A)Y planning and research, incinding feasibility studies and
market resenrch; -

“(18) the identification and devclopment of new Lusiness
opportunities;

4(C') the furnishing of centrulized services with regard to
publie services and Federal Governinent. programs inchuding pro-
g)nuns authorized under sections 7(3), (7)(j) (10), and 8(.‘ of
this et

“(D) the establishment and strenpthening of business service
agencies, including trade associntions and cooperatives; and

“(F) the furnishing of business counseling, inanagement
training, and Jegnl and other related services, with special empha-
sis on the development of management training programs using
the vesources of the husiness commmity, including the develops
ment of management training opportunities in existing husinesa,
and witltempliagis in all cuses upon providing manngement train.
ing of sufficient. seope and duration te develop entreprenenvial
and r:\alm,f.,'critll self-suflicieney on the part of the individuals
served,

“(3) Tho Administration shall encournge the placement of subcon-
tracts hy businesses with small business concerns located in areas of
high concentration of unemployed or low-income individuals, with
sinall businesses owned by law-income individuals, and with small

110
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businesses eligible to reccive contracts pursuant to section 8(a) of this
Act. The Administrution may provide incentives and assistance to
such businesses that will aid inthe training and upgrading of potential
subcontructors or other small bLusiness concerns eligihle for assistance
under sections T(1), T(j), and 8(n) of this Act.

“(A) An advisory committea composed of five high-level offi-
cers from five United States businesses and five representatives
of minority small businesses shall be created to facilitate the
achievement of the purposes of this paragraph. The members of
the advisory committee shall be appointed by the President, The
chairman of the advisory committes, who shall be designated by
the President shall report annually to the President and to the
Congress on the activities of the advisory committee.

“(B) The General \ccounting Office shall evaluate the activi-
ties taken by the Administration to achieve the purpose of this
paragraph and evaluate the success of these activities in achieving

the purposes of this paragraph. The General Accounting Offica
shglP report to the Congress by January 1, 1981, and at any time
thereafter at the discretion of the Comptroller General, on the
findings of this evaluation and shall make recommendations on

actions needed to improve the Administration’s performance pur-

suant to this paragruph.

“4(4) The Administration shall give preference to projects which
promote the ownership, purticipation in ownership, or management of
small husinesses owned by low-income individuals and small businesses
eligible to receive contracts pursuant to section 8(a) of this Act.

“(8) The financial assistance authorized for projects under this sub-
section includes nssistance advanced by grant, agreement, or contract.

“(6) The Administration is authorized to make payments under
grants and contracts entered into under this subsection in lump sum
or installments, and in advance or by way of reimbursement, and in
the case of grants, witi necessary adjustments on account of overpay-
ments or underpayments.

“(7) To the extent feasible, services under this subsection shall be
provided in a location which is easily accessible to the individuals and
small business concerns served.

“(8) The General .\c:ounting Office shall provi:le for an independ-
ent and continuing evaluation of programs under sectrons 7(i), 7(j),
and 8(a) of this Act, including full information on, and analysis of,
the charncter und impact of managerinl assistance provided, the loca-
tion, income characteristics, and extent to which nrivaie sesources and
skills have been involved in these programs. Such evaluntion together
with any recommendations deemed advisable by the Comptroller Gen-
eral shall be reported to the Congress by January 1, 1V81, and at any
time thereafter at the discretion of the Comptroller (‘enerai.

#(9) The Administration shall take such steps as n- .v be necessary
and appropriate, in coordinntion and cooperation w + the heads of
other Federnl departments and agencies. to insire that contracts, sub-
contracts, and deposits made by the Federal Goverrment or with
progrums aided with Federal funds are placed in such way as to
furthier the purposes of sections 7(i), 7(j), and 8(s® of this Act.

“(10) There is established within the Administrntior a small busi-
ness and capital ownership development program (hereinafter
referred to as the ‘Program’) which shall provide asgistance exclu-
sively for small bnsiness concerns eligible to receive contracts pur-
snant to section 8(n) of this Act. Tlie management of the Program
shall be vested in the Associate Administrator for Minority Sinall
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Ante, pn 1764,
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Rusiness and Capital Ownership Develorment who shall also manage
n'l other services and activities author:zed under sections 7(j) and
S(a) of this Act,

*(.\) The Progrnm shall—

*(i) assist small husiness concerns participating in the
Progrum to develop comprehensive business plans with spe-
cific business turgets, objectives, and goals;

(1) provide tor snelt other nonfinanctal serviees as deemed
necessury for the establishment, preservation, and growth
of small business coneerns paeticionting in the rogram,
tneluding hut not limited to (1) lonn packaging, (11) fnan-
cial counseling, (111} acconnting and booklkeeping assist-
wnee, (IV) marketing assistance, und (V) management
assistance;

*(iii) assist smull husiness concerns participating in the
Progeam to oltain equity and debt finaneing;

“fiv) estublish  regular performance monitoring and
reporting systems for small business concerns participating
in the DProgram to assure complinnce with their Lusiness
plans;

“(v) analyze and report the causes of success and failure
of lsm:\ll business concerns participating in the Program;
ane

“(vi) provide assistance necessary to help small business
concerng participating in the I’rogram to procure suret
honds, with sueh assistance inc!ndinge, but not limited to, (I
the nreparation of application forms reauired 1o receive a
snurety hond, ('I) specinl manngement and technienl assist-
anee designed to meet the specitie neerds of smal! business
concerns pacticipating in the Prommm and which have
received or are applying to receive a surety bond, and (111
preparation of all forms necessary to receive a surety bond
mmrantee from the Administration pursuant to title IV, part
"ol the Smali Business Investinent Act of 1958,

41 Small bosiness concerns ¢ligible to receive contracts pur-
sunnt to seetion H(za) of this \ct shall participate in the Program.

(Y No sl husiness coneern shall receive a contrnet. pur-
sunnt. 1o section Ria) of this Act unless the Program is able ta
provide such small limsiness concern with, but not timited to, such
management, techniea’, and inaneial services as may be necessary
to promote the competitive viahility of the small business concern
within a reasonable periad of tima, :

SOHD) The Assoctate Ndministrator for Minority Simall Businesa
and Capitn! Ownership Development shial! be responsible for coor-
dinating and formularing policies relating to Federul assistance to
small Imsiness coneemns eligible for assistance under section 7(i) of
this Vet aned simal! husiness concerns eliiv'e to receive contracts pur.
sunnt to section 8(an) of this Aet.”,

S, 205, Secetion T(k) of the Sma" Rusiness Act is amended by
strilking the words “T(7) and 7(i)" und inseri*ng in lien thereof “7(i),
TV, ond S(a)?,

Swe, 2008, Seetion 11 of the Smn!? Nusiness Act is amended by
striking “Associnte Administeator for Minavity Small Rusiness”
where it apeenrs therein amd by substitn we the following: “Asane
ciate Ae'ministmtar for Minority Snnll Busmess and Capitnl Ownen
shin Develonment”,
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T Sec. 207. Nothing in this chapter is intended to duplicats or limit 1S USC 647 aote.
ARy progrums or projects administered by the Departrment of
Commerce.

Cuarrer 2

Sec. 211, Section 8(d) of the Simnall Business Act is amended to read  Coatraet
as follows: opportusities for
“(d) (1) It is the policy of the United States that small Lusiness csnsin smsil
concerns, nnd smull business concerns owned and controlled by socinlly business
and cconomically disndvantaged individuals, shall have the naximum :‘;.8'5'2"“7
practicuble opportunity to participate in the porformance of contracts :
let by uny Federal ageney.
“4(2) The clanse smte({ in paragraph (3) shall Le included in all
contracts let Ly any FFederal agency except any contract which—
“(A) does not exceed 310,000
“(B) including all subcontracts under such contracts will he
rfornied entirely outside of any State, territory, or possession
of the United Stutes, the District of Columbia, or the Common-
wealth of Puerto Rico; or )
] “(C) is for services which are personal in nature.
" “(3) 'The cluuse required by paragraph (2) shall be as follows:
- “4(\) Itis the policy o the%)mwd States that sial! husiness
. - concerns und small husiness concerns owned and controlled by
af socinlly and econonncally disadvantaged individuals shall have
the maximum practicable opportunity to purticipnte in the per--
formance of contracts let by any Federal agency.
“!(B) 'The contractor hereby ngrees to earry out this policy
in the awarding of subcontracts to the fullest extent consistent
with the efficient performance of this contract. The contrnctor fur-
! ther agrees to coopernte in any studies or surveys as may be con-
ducted by the United States Smn!! Business Administration or
the nwarding agency of the United States ns muy be necessary
to determine the extent of the contractor's complinnce with this
cinuse,
“¢(C) As used in this contract, the term “sinall business con- Definitons,
cern” shall mean a small business s defined pursuant to section i}

TP

Ao

“ S

SRS S,

: of the Small Business \ct and relevant regulations promulgnted 15 USC 633 |
pursuant thereto. The term “small busincss concern owned and
‘ controlled by socially and economicnlly disadvantaged individ-
1 uals” shall mean a sma!l business concern—

“*(i) which 13 at least 31 per centum owned by oune nr more
socially and economically disadvantaged individuals: or, in
' the cuse of any publicly owned business, at least 51 per centumn
of the stock of which is owned by one or more socially and
cconomically disudvantaged individuals; and
“¢(i1) whose maungement and daily business operations
are controlled by one or more of such individunls.

““The contractor shail presume that socially and economicallv
disadvantaged individuals ‘nclude Black Americans, Hispame
Americans, Native \mericans, and otlier minorities, or any other
individual found to In disadvantazed by the Administrution nur-
B suant to section 8(n) of the Small Business Act.

“¢(D) Contractors acting in good faith may rely on written
representations Ly their subcontrmctors reanrding their status as
either a sinall business concern or a small business concern owned
and controlled Ly socinlly and economically disndvantaged
individuals.’
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“(4) (.\) Ench solicitation of an offer for a contract to Le let by
Federal awency which is to be pwanrded pursuant to the negotiated
method of procurement und which may exceed $1,000,000, in the case
of u contract for the construction of any publie factlity, or $300,000,
in the case of ull other contracts, shall contain u ¢lause notifying
potentinl offering companies of the provisions of this subsection
relutmg 1o contraets awarded pursnant to the negotinted method of
procureinent.

“(13) DBefore the award of any contract to be let, or any amendment ‘

or moditicution to any contract let, by nny Ilederal ngency which—
*(1) is to be awnvded, or wis lef, pursunnt to the negotiated
methad of procurement,
*(ii) is requirved to inclnde the clause stuted in paragraph (3),
*(ii1) may exceed $1,000,000 in the ense of a contract for the
construction of any public fucility, or $300,000 in the case of all
other contracts, and
*(iv) which offers subcontracting possibilities,
the appurent successful offeror shall negotinte with the procurement
nuthovity u subcontracting plan whiech incorporates the information
prescribed in paragraph (6). The subceontracting vlan shall be
ineluded in and made a material part of the contract.

*(C) If, within the tihne limit prescribed in regulations of the
Federnl agency concerned, the apparent snccessful offeror fails to
negotinte the subcontracting plan required by this paragraph, such
offeror shall become ineligible to be awarded the contract. Prior com-
plinnee of the offeror with other suchi snbeontracting plans shall be
considered by the Federnl ageney in determining the responsibility
of that otfevor for the nward of the contract.

*“(D) No contract shall be awarded to any offeror unless the pro-
curcment authority determines that the plan to be negotiated by the
offeror pursuant to this paragraph provides the maximum practicahle
opportuniey for small business concerns il small hasiness concerns
owned anu controlled by socially and c.onomicnlly disadvantaged
individunls te narticipate in the performance of the contract,

(L) Notwithstanding any other provision of law, every Federal
agency, in onder to encoutrage subcontracting opportunities for small
business concerns and small business concerns owned and condrolled
Ly the socially and economically disadvantnged individuals as defined
in pnragraph (3) of this subsection, is herehy uuthorized to provide
such incentives as such Federnl agerey-nay depm approprinte in order
to encont age sucl svbeontructing opportunities as may be commen-
suente wer'y the eflicient and econonmcai perfermance of the contract:
Prosided "That, this subparagraph shall wnpiv ouly to contiuets let
pursuant to “he negotinted method of procuremnent,

“(5)(\) Each solicitntion of a Lid for u-y contract to be let, or
any awendmeny or moditication to any contract let, by any Federal
agency which—

* (1) 13 to be nwarded pursnant to the for-nal advertising method
of procurement,
“(i ) sis required to contain the clunse stated in parngraph (3)
of this subsection, .
(1) may exceed $1,000,000 in the case of n contract for the
constction of nny publie facility, or $500,000, in the case of all
other contrnets, und
*(iv) oflers subcontracting possibilities,
shall contain o clntse vequiring any bidder who is selected to be
awarded a contruct 1o submit to the Iederal ngency concerned a sub-
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contracting plan which incorporates the inforination prescribed in
paragruph (6). i L. . . .

“(B) U, within the time limit prescribed in regulations of the
Federal aygency concernced, the bidder selected to be awnrded the con-
tract fuils to submit the subcontracting plan requived by this para-
graph, such bidder shail become ineligible to be awarded the contract.
Prior complinnce of the Lidder with other such subcontracting plans
shall be considered by the [ederal agency in determining the respon-
sibility of such bidder for the award of the contract. The subcon-
tracting plan of tho bidder awarded the contract shall be included
in and made nmaterinl part of the contract.

“(6) Each snbeontracting plan required under paragraph (4) or
(3) shall include—

“(A) percentags gonls for the utilization as subcontractors of
small business concerns and small business concerns owned and
co:iutu;lled by socially and econoniically disadvantaged indi-
viduals; T

“(B) the name of an individunl within the employ of the
ofteror or bidder who will administer the subcontracting pro-
gram of the oiferor or bidder and a description of the duties of
such individual;

“(C) n description of the efforts the offeror or bidder will take
to assure that small business concerns and small business concerns
owned and controlled by the socially and economically disad-
vantaged individuals will have an equitable opportunity to com-
pete for subcontracts: )

“(D) assurances that the offeror or bidder wi!l include the
clause required by paragraph (2) of this subsection in all sub-
coniracts which offer further subeontracting opportunities, snd
that the offeror or hidder will require all suﬁconn-m-mrs (excont
small business concevns) who reccive suhcontracts in excess of
$1,000,000 in the ¢nse of a contract for the constrnction of any
public facility, or n excess of $500,000 in the cnse of all othe=
contracts, to adopt a plan similar to the plan required under
paragraph (4) or (5);

“(E) assurances that the offeror or bidder will submit such
periodic reports urc cooperate in any studies or surveys as may
be required by the Federal agency or the Administration in order
to determine the extent of compliance by the offeror or bidder
with the subicontracting plan; and

“(F) n recitatior of the types of records the suceessful offeror
or bidder wil' naintain to demonstrate procedures which have
been adopted to ¢ menly with the requirements and goals set forth
in this plan, including the establishment of sourcs lists of small
business conc rns and small business concerns awned and con
trolled by socially and cconemieally disadvantaged individoals;
and efforts to identify and award subcontracts to such small
business concerns,

“(7) The provisions of paragraphs (4), (3), and (8) shall not apply
to offerors or hidders who are small business concerns,

“(8) ‘The fnilure of any contractor ar subcontractor to comply in
good faith with—

“(\) the clause contained in paragraph (3) of this subsection,
or

] “(B) any plan required of such contractor pursuant to the
anthority of this subscction to be included in its contract or
subcontract,

shall be a materinl breach of such contract or subcontract,
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“(9) Nothing contained in this subsection shall Le construed to
supersede the requirements of Defense Manpower 'olicy Nwnber 4A
(32.\ CFR Chap. 1) or any suceessor policy.

*(10) In the case of contracts within the provisions of paragraphs
(4). (), and (6), the Administration is nuthorized to—

“(A) assist Federal agencies and businesses in complying with
their responsibilities under the provisiors of .his subsection,
including the formulation of subcontracting nlans pursuant to
paragraph (1)

“(1}) review nny solicitation for any contract. to e let pursuant
to parngraphs (4) and (5) to determine the masimum practicable
opportanity for small business concerns und smal! business con-
cerns owned and controlled by socially and ec. omically disad-
vant: ged individuals to participate rs subcontractors in the
performance of any contruct resulting from ury solicitation, and
to submit its findings, which shall be ndvisory in nature, to the
apprapriate Federnl ngency ; and

“1) evaluate compliance with subcontracting plans, either on
a contract-by-contract basis, or in the case contractors having
multiple contmcets, on An agzaregate bayis,

“(11) At the conclusion of ench fisen! venr, the .\ dininistration shall
submit 10 the Nenate Select Conumnittee on Small Business and the
Committee on Small Business of the Ilouse of Representatives a report
on subeonteacting plans found acceptable by any Federnl agency
which the Administration determines (o not contain maximum prac-
ticable apportunities far sinnll husiness concerns and small business
concerns owned and controlled by socially and cconomically disad-
vantaged individuals to purticipate i the performance of contracts
deseribed in this subsection.”,

Charren 3

Skc. 221. Section 15 of the Small Rusiness JAct is amended by adding
at the emd of subsection () the following new subsections :

(@) ‘The head of ench Federal agency shall, after consultation with
the Adnminsteation, establish goals for the particivation by small
business concerns, and by small hnsiness concerns owned and con-
trolled by socially amil ceonomieally disadvantaged individuals, in
procurement contracts of such agency having vaiues of $10,000 or
more. Gonls estublished under this subscction shall Le jointly estab-
lishedd by the Administration and the hend of each Federal agency
und shal!l realistically reflect the potentinl of smali bLusiness con.
cerns and small business concerns owned and controlied by socially
nd economicnlly disimdvantuged individunals to perform such contracts
and to perform subcontracts under such contracts, Whenever the
Administention and the head of any Federnl agency fuil to agree
on estuh?-shed gonls, the disngreement shall be snbmitted to the
Admimstiator of the Office of Federal Procnren:ent Policy for final
determination,

“(h) .it the conclusion of each fiscn' yenv, the head of ench Fed-
ern! ageney shiall report to the Administrution on the extent of par-
ticiparion by sinnll hunsiness concerns and small businesy concerns
owned and controlled hy socially and economienlly disadvantaged indis
viduals in procurement contracts of sueh ageney. Such reports shall
contain approprinte justifications for failure to inect the zoais estab-
lished muder snbsection (2) of this section, ‘The Administration shall
aubmit to the Select Comimittee on Nma!! Business of the Sennte and
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the Committee on Smal) Dusiness of the Hlouse of Nepresentatives
infornmtion obtained from such reports, together with appropriate
comments, K

*(i) Nothing in this Act or any other provision of law precludes
sxclusive small business set-asides for procurements of architectural
and engineering services, resenrch, development, test and evaluation,
nud ench Federal agency is authorized to develop snch set-usides to
further the interests of sinall business in those areas.

“()) Lach contrnet for the procurement of goods and services which
has an anticipated valne of less than $10,000 and which is subject to
smmll purchuse procedures shnll be reserved exclusively for small
business concerns unless the contracting oficer is unuble to obtain vifers
from two or wore stn!l business concerns that ave competitive with
market prices and in terms of quality und delivery of tiw zoods or
wrvices being purchased. In ntilizing small purchase procedures, con-
tracting ofticers shall, wherever civeumstunces permit, choose « method
of punyment which mintmizes paperwork and fucilitntes prompt pay-
ment to contractors.

#(k) There is hereby established in ench Federal agency having pro-
curemient powers an office to be known ay the ‘Office of Sma!! and Dis-
advantnged Business 1Ttilization”. The management of ench such oflice
shall be vested in an oflicer or employee of such ngency who shall—

“(1) be known as the *Dircctor of Small and Disadvantaged
Business Utilization’ for such ageney, .

“(4) be appointed by the head of such agency,

“(3) be 1spongible only to, und report divectly to, the head of
such agency or to his deputy,

“(4) Le responsible for the implementation und execution of the
functions and dutics nader sections 3 and 15 of this Act which
relate to such agency,

“(5) have supervisory authority over personnel of such agency
to the extent that the functions and duties of such personnel relate
to functions and duties nnder sections 3 and 15 of this \ct,

“(6) assign u smnl! business technical adviser to ench office to
which the Administration lias assigned a procurement center rep-
resentutive—

() who shall Lie a full-time employee of the proeuring
netivity and shall be well qualified, technically tenined and
fuiline with che supplies or services purchased at the activ-
ity, nnd

J(H) whose principal duty shall be to assist the Adminis-
tration procurement center representative in his duties and
functions relating to sections 8 and 15 of this .\ct, and

“(7) cooperate, and consult on u regrular busis, with the Adminis-
tration with respet to cenrrying out the functions and duties
deseribed in parngraph (4) of this subsection,

“This subsection shat not apply to the Administration.”,

See. 222 The Administrator of the Office of Federul Procurement
Palicy is anthorized and directed, ptusuant to the anthority conferred
hy Public Law 93—100 and sithject ta the procedures st forth in such
Publie Law, to promulente n single, simplified, nniform Federal pro-
enrement regulation and to establish procedures for insuring compli-
ance with such provisions hy all Federn) agencies, In formulating
suelt regnlations and procedures the Admimistrator of the Otlice of

Faderal Procurement Policy shall, in consultation with the Small
Rusiness Administration, conduct amityses of the imgmet on small
. business concerns resu’ting from revined procurement regnlations, ami
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incorporats into revised procurement regulations simplified bidding,
contract performance, and contract sdministration procedures for
small business concerns.

Ske, 223, (a) For any contract to he let by any Federal agency,
such agency shall provide to any small business concern upon its
request—

(1) = copy of bid sets and specifications with respect to such
contract;

(2) the name and telephone number of an employee of such
agency to answer questions with respect 1o such contract; and

(3) adeqnate citations to each major Federal law or ageney
rule with which such business concern inust comply in performing
such contract.

(b} Subscction (a) shall not apply to any contract ar sulicontract
under such contract whicl—

(1! will he performed entirely ontside any State, territory, or
possession of the T"nited States, the District of Colnmbia, or the
Commonwealth of Puerto Rico: or

(2) is for services which nre personal in nature.

Sec. 224. (a) For purposes of this Act—

(1) the term “Administrator” means the Administrator of the
Small Business Administration; -

(2) the term “Federal agency” has the meaning given the term
“agrency” by section 551(1) of title 5, United States Code, but
does not inclnde the UTnited States Postal Service or the General
Aceonnting Offiee; and

(3) the term “Government procurement contract” means any
contract for the procurement of any goods or services by any Fed-
ern! agency.

{hb) Section 3 of the Small Dusiness Act is amended by inserting
“(a)" nfter “Sce. 3.” and by adding at the end thereof the following
new subsection: -

" «(h) For purposes of this Act, any reference to an agency or degurt-
ment of the United States, and the term ‘Federal apency’, shall have
the meaning miven the terin ‘agency’ by seetion 5531 (1) of title 5, United
States Code, but does not include the U'nited States Posta] Servies or
the General Accounting Office.”. . : .

CHarmm & -7~ -

Srkc. 231, Section T(a) of the Small Business Act is amended by
inserting after the phrase “The Administration is empowered to rnke
lonns to ennhle spin!l-business voneerns” the phrase ¢, or sinall-business
concerns 100 percent owned and controlled by an Indian tribe as
defined in section 3(n) of the Indian Sclf-Determination and Eduea-
tion Assistance Act,”.

See, 232, Scetion 15(f) of the Small Business Act is amended by
striking out “Scptember 30, 1979" and inserting in lieu thereof “Sep-
tember .30, 1080,

Sec. 2035 Section 15 of the Sinall Rusiness Act is amended by adding
at thoend thereof the followina new snhsection :

“(1) (1) The President shall, not laler than Octaber 1, 1079, transmit
to the Select Committve on Sinnll Rusiness and the Committee on
Armed Services of the Senate and to the Committee on Small Ruosi-
nessand the Committee on Armned Nervices of the House of Iiepresenta.
tives a report on the 'nhor surplus wrea dracnrement program under
Liris section and the manpawer nolicy described in subparagraph (D).

13
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Such report, togethier with recommendations, shall include, but not be
limited to— )

“(A) an analysis of the effectiveness of such labor surplus area

rocurement program, including its etfectiveness in creating jobs
in the areas of hizh unemploymment and the method by which labor
markets are classitied and designated as labor surplus areas;

“(B) its potential benelits to Federal, State and local govern-
ments, including tax bLenefits, relductions in Federal payments to
labor surplus areas, and reductions in State unemployment costs
where such information is available;

“(C) _its potential coste, including its impact on the efficient
utilization of Federn] resources, its eflect on the locul economy of
non-labor surplus areas, its impact on small business concerns not
in labor surplus areas to the extent such information is available,
and its impact on contract costs to the Federal Government; and

“(D) with respect to the implementation by the Department of

' Defense of Defense Manpower Policy Number 4A (32A CFR

v Chapter 1) or any successor Ilg, 1n addition to the matters

required by subparagraphs (A), (B), and (C), information con-

cerning the impact on such matters of the cxpenditure of any

funds which were available for procurement and which were not
obligated for expenditure on September 30, 1977,

k' Approved October 24, 1978.
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! LECISLATIVE HISTORY:

HOUSE REPORTS: No. 95-949 (Comm. on Smalt Business) sad No. 95-1714 (Comm. of
Cunference).
. SENATE REPORTS: Nu. 951070 (Select Comm. on Small Business) end No. 95-1140
” {Comen. un Governmental Affairs).

CONGRESSIONAL RECORD, Vol. 124 (1978):
. Mar. 20, cunsidered and passed House.
! Sept. 13, conswlered and passed Senste, amended.
Oct. 6, House agreed 1o confarence report.
! Oct. 10, Senate agreed to conference repornt.
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APPENDIXY 3

i
4
l STANDARDIZZD PLAY FOX "SMALL 3USINISS
J ATD SHALL DISADVANTAGED BUSINESS CCHCZENS™ (3BSIEC) 2oA
;i
3 FCBMAT
A DEVSLOPED 3Y THI
|
= 1
»

v

GINTZRAL SITCTRIC COMPANY

SeTeT MY ATy @NTATT TUTETTTIAQQ TIoA TN AT A
' CIIICRITY AT SIIALT TUSINTES ZACJIITD CITICE

‘ Jote: The term !iinority Business is used interchangeably

l with socially and economically disadvanuabed business

‘ throughout this document. This Tformat is approoriate
’I for both Small Business and Small Disadvan:aged

Business Concerms,

. June 29, 1979
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The overall appearance and content of the Small Business
and 3mall Sisadvantaged 2Rusiness Concerms Pian should do
more than reflect an effort to use small business and
2inority tusiness vendors - it should nave a positive
influence on the effectiveness of the Company's communication
of its sincerity ir meeting Company Small Business and Small
Diradvantaged 3usiness Concerns (SZ3DEC) oals,

The Business Flan Format is as follows:

-

I. Statement of Corporate Policy Statements on
SZSDEC utilization

II., Dissemination of Policy Statements
III. 2Responsibility for Implementation
IV, 2usiness xXey Znvironmental -actors

V. EZstablishment of Goals and Timetables, where
applicable

VI. Action-oriented Programs
TII. Internal Audit and Reporting Systems
VIII., Support of the Small 2Business and Small
Disadvantaged 3Business Concerms Advocate

Programn,

The selection should appear in the seguence listed.

Guidelines for the content of the required eight sections
are found in Sections I through VIII of these instructions.
The Tormat is also to be used as a guide when developing

the first three sections - Title Page, Contents and Introduction,
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A1l prime contracts valued in excess of 500,000 (.:1,000,000 1
for construction) received oy I from the Federal Tovernmens

require the submission of a2 subcontiractinz pian, CZeparate

plans are required for both 3Small Zusiness and Small Tis-

advantazed Zusiness Concerns,

DITIZ PAGES

ZJach Small Business Tlan and Gmall Disadvantaged 2usiness
2lan will have a title page as indicated in the Format. The

title page should show the docunent title; facility name,

address and telephone number; individuals responsible for

preparing, review and aporoving the particular Zusiness Zlen,
their titles and telephone numbers; commencenent and expira-
tion data of the Plan; and nanme, title, address and telepnone
numnber of the Small Susiness or Small Disadvantaged Susiness

Project ilanager as appropriate.

CONTTITS
The contents depends upon the emphasis on the Small
Business or the Small Disadvantaged 3Business Plan, All
pages should be numbered and contents divided to denote

major parts and sections.

*INTRODUCTICHE

The introduction should prepare the reader for the

-

information that follows it, I+% should consist of no more
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than two pages plus a facility organization chart. .Altzough
the introduction should not tell what is in the plan
(3ection I trhrough IX), it should identify the facility,
indicate the city, county and state, provide a brief view

of the economic picture of the business, list the principal
dusiness activity, and detail the management organization
(Small Business and Small Disadvantazed Business Coordinator,
Small Business and Small Disadvantaged 3usiness ILiaison
Officer and Support Staff). It should also identify unique
aspects of the particular kind of contract that the plan
covers and snould specify how these aspects will impact on

or influence the SBSDC Plan. (¥*see note below)

USING THE SMALL 3USINZISS AND SHALL DISADVANTAGED
BUSINESS CONCEENS PTAN (SBSDEC) FORMAT

The Small Business and Small Disadvantaged Business
Coordinator, Liaison Officer and/or Small Business and Small
Pisadvantaged Business Council Chairman at each facility
must be thoroughly familiar with the format and its use,.

It is equally important that other managers and staff have
sufficient understanding of the format. The entire Small

Business and Small Disadvantaged Business plan format should

* uch of this information is available from the Facility
Affirmative action Plan.




-
i
|
H
-
i
A
AN
'
!
i
.

'

B et k. o o

be read before commencing development of a specific 3mzll
Zusiness and Small Disadvantaged Susiness Plan., Special
attention should be given to 3ection IV through VIII because
they will contain brief descriptionsof significant local
programs, projects, ete., that have been initiated to solve
local problems. The plan should be designed to meet your
locations specific needs for Small Business and/or Small
Disadvantaged Zusiness as well as meet the specifiec require-
ments in the contract.

Upon request regarding SBSDBC ?lans, Yinority 2usiness
?Project Office, Fairfield, Connecticut, will provide technical
assistance regarding requirements, interpretations and imple-
mentation of the Format.

DEFINITICON

As used in the plan, the term "small business concerm®
shall mean a small business as defined pursuant to
Section 3 of the Small Business Act and relevant regu-
lations promulgated thereto., The term "small business
concern owned and controlled by socially and economicallry
disadvantaged individuals" (minority) shall mean a small
husiness concern which is at least 51 percentum owned

ty one or more socially and economically disadvantaged
individuals; or, in the case of any publicly owned busi-
ness, at least 51 percentum of the stock of which is
owned by one or more socially and economically dis~
advantaged individuals; and whose management and daily
business operations are controlled by one or more of such
individuals.

The contractor shall presume that socially and sconomically
disadvantaged individuals include 3lack Americans, Hispanic
Americans, Native Americans and other minorities, or any
other individual found to be disadvantaged by the Small
Business Administration pursuant to Section 3(a) of the
Small Business Act. Contractors acting in good faith may
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rely on written representations oy their sutcontractors
regarding their status as either a small business
concern or a small business concern owned and controlled
by socially and economically disadvantaged individuals,
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. STANDARDIZED "SUALL 2USINISS ATD SMALL
‘1 DISADVANTAGEID BUSINZSS CCUCIRNS"™ PLAN
R GINZRAT SIZCTRIC CCIPANTY
f"g Facility Jame
3
~; Address

Telephone Number

1 Prepared by Approved by
7itle of Small Business and Title of Chief-on-Site 'anager
Small Disadvantaged Zusiness
Coordinator
Telephone lumter Telepnone Jumber

Effective Date

Period =rom to

12€




TASIS OF JONTINTS

IXTR0DUCTION

tatement of Corporate Policy on Small 3Business
and Small Disadvantaged Business

Dissemination of Policy Sta‘:ement
Responsibilities for Implementation
2usiness ey Znvironmental Tactors

Zstablishment of Goals and Timetables, wnhere
applicable

Action=Oriented Progranm

Internal Audit and Reporting Systems
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I1TR0DUCTION

Prepare the introduction of the S3SDEC Plan to contain
the name and a trief aistory of the facility; its location -
city, county and state; a product line description; a state-~
ment of nature and extent of govermment contract work conducted
at the facility; and a facility organization chart. In the
introduction, you should state clearly how your plan meets
the requirements of Federal Agencies (20D, DOT, DC=, ete.)

ragulations concerning SBSDBC subcontracting programs.

SZCTION I - Statement of Corporate Policy on

Small Business and Small Disadvantaged Business

Prepare this section of the facility's S3SDBC policy
statemnents. The corporate commitment is set forth as a strong
cormmitment to meeting the principles of Public ILaw 95-507
and the Federal Procurement Regulations (ZP2s) includingzg
the Defense Acquisition iegulations (DARs), and directs
that business practices and procedures conform to these
Federal Laws and iegulations.

The Corporation will include the clause entitled Utiliza-
tion of Small Business Concerns and Small Business Concerns
Owned and controlled by Socially and Zconomically Dis-
advantaged Individuals in all subcontracts which offer
further subcontracting opportunities ani will require

all subcontractors (except small business concerms)

who receive subcontracts of 3500,000, or in the case of

a contract for the construction of any public facilityv,
51,000,000, to adopt a plan similar to the plan agreed

to by our corporation.
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3CTICH II -~ Zissemination of Policr

¥

Frepare tnais section to include what you are doing
currently and wnat you plan to do in order to disseminate
the company policy intermally and extermally as it zenerally
or specifically applies to a contract, Actions and plans
snould ve supported with plans for implementation and
exhibits of action taken. ‘'ho, what, where and whr should
te emphasized whenever practicable. In specifying when
action will be *taken, use terms as monthly, quarterly,

annually, ete,

3ZCTI0N III - Responsivilities for Implementation

Prepare this section to identify all personnel responsible
for implementing the methods and requirements of the SBSID3C
Plan, This section should outline all company management
and/or supportive roles of Xey personnel involved in both
the planning and implementation of the Small Business and

Small Disadvantaged Business Program.

SICTION IV - Xey Znvironmental Factors

Prepare this section to show that you have conducted
a searcn to discover the availability of Small Rusinesses
and Small Disadvantaged Businesses their ability to provide
goods or services for the specific contract. 3Be alert

to concentrations or absences of small businesses or small

disadvantaged businesses in such specific areas as suppliers
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of -oods or sexvices., [Zite special problem areas, i.e.
locating small tusinesses or small disadvantaged businesses
t0 provide the company's specific needs for zoods and
services and indicate other key areas of concern.

Also provide examples of approaches to solve negative
aspects in the Small Business and Small Disadvantaged
Susiness community. This section can define those proce=-
dures you have used o0 give 3mall Businesses and Small
Zisadvantaged 3Businesses an opportunity to furnish the com-
pany materials, supplies or services, lloreover, you should
develop a '"most probably buy list" defining goods and services
most likely to be furnished by SBSDBCs for specific govern-

ment contracts.

SECTION V - Zstablishment of Goals

Cite measurable goals and reasonable timetables for
achieving these goals, Good faith efforts will require
different timetables, depending upon the community, various
factors in the organization, and the nature of the contractor's
business. Goals should not be rigid, inflexible quotas
which must be met, but must be targets reasonably attain-
able through good faith efforts to make all aspects of the
entire Small Business and Small Disadvantaged Business Pro-
gram work. Goals and timetables should be developed in
each gpecific plan submitted on a contract-by-contract

basis, In the instance of setting percentage gzoals for the
ge g
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utilization of small business and snmall disadvantaged
Tusiness concerns owned and controlled by socially and
economically disadvantaged individuals for specific
government contracts, goals should be expressed in terms
of percentage of total planned subcontracting dollars.

In addition, total facility awards to small business and
small disadvantaged business contractors should be pro-
rated in measuring attainment of small business and small
disadvantaged business goals, However, duplication shall

te avoided,

SECTION VI - Action~Oriented Progzrams

After conducting the analysis of the Small Business and
Small Disadvantaged Business environments according to
Section IV, prepare this section to illustrate how key
personnel in the company's purchasing system will attempt
to reach the small business and small disadvantaged business
zoals established for specific contracts.

Direct this system to Buyers, Materials Personnel,
Small Business and Small Disadvantaged Business Liaison
Representatives, etec.

This section will include a system for identifying
minority suppliers and will cover the following:

- Methods for locating SZ2SDBC firms.

- Development and maintenance of source lists for
suppliers.
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- Zstablishment of "Library" of guides and other
data identifying S3SDEC vendors,

Also include the following in this section, as

applicable:

- Methods for nonitoring aow well you use 3BSDEC
vendors, i.e. records kept, etc.

- Special management, technical or financial assistance
provided to small dusiness and small disadvantaged
business concerns, including the name and address
of each Small Zusiness and/or Small Disadvantaged
Susiness firm and the type of assistance provided.

SoCTION VII - Internal Audit and Reporting Systems

Zstablish a system for maintaining records, auditinz
reports and providing direction and counsel to SBSDEC ven-
dors., Such a system must permit an internal sharing of
information and data and a monitoring of problems and
progress.

™his section sould describe how your use of SRSDEC
vendors, as well as any special action programs, will be
reviewed and evaluated during the vear in order to assure
that the company's SBSDEC Policy statement is being complied
with. These reports should compare the actual progress
acrieved with specific and overall 3BSD3C Program zoals
and will recommend changed in program emphasis when zoals

are not being met.

STOMT e

W073Z: In the instance of reporting on specific government

contracts dollar amounts awarded 33SD2C on a total
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facility or support basis may te pro=-rated over

existinz government contracts., IIowever, the pro-
rated amounts may be used only once in the case of
specific contracts - o duplication.

As required by specific government contracts, each
appropriate organization unit will report on a frequent
basis the following small business and small disadvantaged
business purchasing activities to the appropriate government

agency in accordance with stated reporting requirements.

GOVERIMENT CONTRACTS

a. Yumber and value of orders place with each Small
Business and Small Disadvantaged Business identified
by name for the month and year to date

b, fumber and award value or orders solicited from,
but not awarded to Small Business and/or Small
Disadvantaged Zusiness

¢. Description of award (including value) with name
and address of Small Business and Small Disadvantaged
Susiness firm for orders over .;5000

d. Description of any SBSIDRBC purchasing training
classes conducted

e, IList of SBSD3C purchasing seminars and trade fairs

attended including name and title of attendee(s)
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“isits by ~overnment officials and representatives
o 3B3SZC trade associations as well as purpose

0of visit, names and title of visitors, and nanme

of senior General ilectric personnel visited
Poventially controversial issues arising from 3ZGE23C
purchasing activities including refusal to permit

a small business or small disadvantaged business

to bid when requested by the firm, a small business
or small disadvantaged business association or a
Zovernment agency;

Award to non-minority firm when a minority small
owned firm has invested substantially in the tiddinz
process and is likelry to feel unfairlr treated;
accusations of unfair treatment, whether or not
warranted; cancellation of orders with minority
small owned firms either for convenience or default;
and any other problems likely to reflect unfavorablrs

on the General Zlectric 33SD3C Purchasing 2rozram.

CTI0l VII - Support of Small Rusiness and Small

Disadvantaged 2usiness (Minorityv) Advocate Procr

The General IZlectric Company encourages its emplorees

to participate in and support extermal organizations that

directly or indirectly assist S2SDZC.

Include in this section a narrative description of vyour

narticipation with 3ZSDEC advocate gzroups.




Inciude tae xnature of suprport provided to local 3ZZ220

vendor prograns, i.e., company sponsored membersaiy in
N ainority and women's orcanizations, financial assistance,
loan of personnel or equipment, gifts, contributions, ete.

Zxamaples of the company include, but are not linited <o,

;ational Alliance of Business, Cpporftunities Industriali-
zation Centers, National Amigos de SZR, /Z2A, MNational

Urvan League, lational Organization for ‘iomen, lNational

v S M
AN S

Association of RBlack [Manufacturers, Interracial Council for
Rusiness Opportunity, National 3usiness League, National
Jdnority Publishing Council, lational Association of liinority
Zertified Public Accountants, Iatin American anufacturers
Association, Association of Small Research Companies and
Small Business Association of New Ingland.

Identify the nature of support, financial assistance,
technical assistance, etc., provided to educational institu-
i tions having programs enabling minority business persons

‘ to compete more equitably in the free enterprise systen.

o 4

t Identif;y members of management and other employvees identi-
! fied by title service on merit employment counecils, community
f relations councils and similar minority business orzanigations

& should be included.
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The purpose of this paper is to provide guidance tc princi-
pal contracting officers on what type of assistance should
be requested, what to look for, and what to do in meeting
nis or her responsibilities under FL 95-907 concerning the
submission and evaluation of subcontractin  plans. Tae

P00 has the kev responsibility and must make a determination
as to the acceptavility of a small and small disadvantaged
cusiness subcontract plan. t must, in his/her judzment,
provide the maximum practicable opportunity for small and
small disadvantaged business concerns to participate in

the performance of the contract (7-104.14(b)d)(1)).

IT, ASSISTANCI AVAILABIE TO PCC

A. The ACO should as a general rule be requested to comment
on the acceptability of the plan and on the contractor's

past performance and compliance with the 7-104.14(a) clause,
"Jtilization of Small Business and Small Tisadvantaged
Business Concerns," and past plans, Such past compliance

is to be a factor in determining the contractors responsi-
pility (DAR 1-707.2(v)(iii)).

2. The contracting activity Small and Disadvantaged 2Business
Utilization Specialist's assistance should be requested in
evaluating the contractor's subcontract plan (1-704.3(9)}(viii)
and (xix). The Small and Disadvantaged Business Utilization
Specialist will have the benefit of seeing all the subcon-
tract plans received at the activity wereas an individual

PCO may only see a few., Therefore, the Small and Disadvantaged
Business Utilization Specialist should have a special exper-
tise in assisting the PCO.

ITII, PILAT SIEAMENTS
i, Goals

Taere must be separate percentage goals expressed in terms
of percentage of total planned subcontract dollars for small
business and awards to small firms controlled bv sociallsy
and economically disadvantaged persons (7-104.14(b)(a){1)).
The contractor should include all first tier subconsracts

to be awarded in performance of the contract, including a
proportionate share of products, services, etc., whose costs
are normally allocated as indirect or overhead costs when
reasonably determined to be attributable to tiie contract.
Fractical judzgment needs to be exercised regarding allocation
of indirect or overhead costs. A contractor's accountinz
system should be accepted whenever possible., Ooviously,
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consissenc in a particular accounting srstem is essential

in establisnhing ~oals. Istablishament of zoals will require
mucnh care 1z order that rnegotiated percentage <oals are
realistic and motivate the contractor to achieve, Fercentage
zoals that are unrealistically low will only create a false
sense 0of success and snould be avoided. Iikewise, goals

that are too aizh can be counter productive. In the nego-
tiation of zoals, the following information should de
considered:

l. Total dollar volume of planned subcontracting,
fotal dollar volume of expected awards to small business
concerns and total dollar volume of expected awards to
small disadvantazed business suobcontractors.

2. A description of the principal »roduct and service
areas to be subcontracted and an identification of those
areas wrere it is planned to use small business and small
disadvantaged business subcontractors.

3. Mo the extent available, the contracting orfficer
should be furnished the names and locations of principal
pronosed small business and disadvantaged business subcon-
tractors including the type of product or service and the
dollar value thereof to be awarded to each principal sub-
contractor. This information is to be used onlv to assist
the contracting officer in making a determination as to the
acceptability of the proposed percentage and dollar sub-
contract goals., The contractor is not contractually bound
to make suvbcontract awards to the designated contractors,

4, ethod used in developing proposed subcontraciing
zoals for small business and small disadvantaged business
concerns. For example, did the contractor use for subcon-
tract solicitation purposes company source lists, the small
tusiness and disadvantaged small business source identifica-
tion system provided by the Small Business Administration's
Procurement Automated Source System, the atiornal linority
Purcinasing Council Vendor Information Service, and the
facilities of local minority associations?

5. iethod used in determining the proportionate share
of indirect and overhead costs incurred with small business
and small disadvantaged business subcontractors to be a2llo-
cated to the specific acquisition.

2, Iame of Individual

The contractor must name an employee who will administer
the subconitracting plan and furmish a description of his
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or her duties (7-104.14(v){a)(2)). It is prelerable that
*he individual be placed in She orzanization structure
where reporting can ve done directly to the caiefl executive
or vice presidential level.

C. Description of Zfforts

A description must be furnished of the efforts to assure
that small and small disadvantaged concerns will have an
equitable opportunity to compete (7-104.14(b){a)(3)),
Tais should include information concerning:

1. Company Jide Policy Statements (7-104.14(b)(0}(1)).
It is very important that top management (preferably the
chief executive) of the company issue a policy statement
to delineate the proper levels of responsibility and that
it be directed to all personnel who are avle to iamplement
the policy, including technical personnel, A policy state-
ment which places the total responsibility with the indi-
vidual named to administer subcontract plans is not adequate.

2. lanagement Interest and Involvement (7-104.14(b)(Db)(2)).
Iow does top management nonitor progress towards nmeeting
coals? Are there regular "feedback" briefings? Are there
corporate wide and divisional goals? The involvement of
top management in the achievement of the plan and company
programs to assist small and small disadvantaged business
should be visible and apparent to all personnel in the
organization,

3. Personnel Motivation and Training (7-104.14(b)(v)(3)).
A procedure should be established for a specific program for
training of personnel involved in the acquisition process,
Additionally, a procedure should be established for a pro-
gram of special recognition or reward for outstanding per-
formance in the implementation of the programs. An innovative
performance awards program will eliminate the status guo bty
acting as an incentive to personnel to support small and
small disadvantaged tusiness efforts.

4. Special Assistance (7-104.14(%)(b)(4)). Special
assistance should be given small and small disadvantaged
firms by arranging solicitations, time for preparation of
bids, quantities, specifications, and delivery schedules
to facilitate participation by such firms. t is particu-
larly significant when a contractor provides opportunities
for small and small disadvantaged business firms to compete
for developmental work which will likely result in later
production opportunities. =xamples of special assistance
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$o looix for, whicha have Deen proven to te extremely effective
in increasinz subcontract awards to small and small dis-
advantaged firms, include outreach efforts to locate and
qualify sources, follow-up efforts to determine whv small

and small disadvantaged firms did not respond to solicita-
tions or were not successful and the establishment of orzaniza-
tional elements to provide special management, tecimmical and
financial assistance.

5. .lake=Or-Buy Consideration (7-104.14(d)(b)(5)).
Adequate and timely consideration of the potential of small
and small disadvantaged firms must be provided in all
nmage~-or-ouy decisions. The contractor snould descrive
2ow he does this. Small and small disadvantaged business
should be considered as early as possible and at all levels
of the maike-or-buy decision maiing process. ILower level
oreakout by engineering and manufacturing production planners
creates in a timely manner increased opportunities for small
and small disadvantaged business participation. It is
advisable that the company individual named to administer
the small and small disadvantaged business subcontract
plans be a nember of make-or-buy committiees.

6. Counsel and Discuss Subcontracting Cpportunities

7-104.14(b)(b)(6)). In addition to responding to inguiries
as they occur, contractors can actively participate in coun-
selling activities sponsored by business and governmental
zgroups and take part in various organizations dedicated to
increasing small and small disadvantaged business firm
participation in zovernmental contracting, e.z., local
minorit; business opportunity councils. The contractor
should describe his activities.

5. Clause Tlow Down

The prime contractor has an obligation to Ilow down the
subcontracting plan requirement to its subcontractors
(7-104.14(v)(2)(4)). The plan should indicate that he
will do this. The ACO, in accordance with 1-707.2(c)(3),
is required to monitor such performance.

Se 2eports
i e

The contractor nust assure in his plan that he will submit
such periodic reports and cooperate in any studiss or sur-
vevs as may be required by the contracting agency or 334
in order to determine the extent of compliance with the
subcontracting plan (7-104.14(v)(a)(5)).
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2. Records

Zhe consractor nust maintain the tyde of records necessary
gfo) aemonsuraue the methods by wnlch it is intended that
-oals will bve met and the requiremen®ts of the plan carried
out (1-,07(d)g111)) The contractor's records rrust be
maintained in a manner that permits extraction of the data
which must bDe made available to support tne percentaze
£oals which are proposed in the subcontractinz plan.
secords must also be maintained to show the extent of achieve=
nment related to the zoals, In addition, records nust te
capable of identifying subcontractor business size, solici-
tations and awards made to small and disadvantaged business
concerns and the reason for nonaward to these firms. Also,
the contractor should keep records concerning nis actions
which demonstrate his good falth compliance with the plan.
Zxamples of sucn records are source lists used, organizations
contvacted for sources, outreach efforts, training, and
awards made, Advice and assistance regarding the develop-
ment and maintenance of records and reports that reflect
compliance or noncompliance with plans can te requested
from the contract administration Small and Dlsadvantazed
Pusiness Utilization Specialist (1-704.3(b)(xxiv)).

IV, CO ACTIONS

A. Review the plan submitted for conformance with III above,

3. Cbtain advice and recommendations as necessary conce*ning
the acceptability of the plan and proposed goals from those
cited in II above,

C. Zvaluate the potential for small and small disadvantaged
business subconiracting based on all available informa<ion,
including the apparent successful offerors historical achieve-
ments. Previous involvement of small and small disadvantazed
concerns as prime or subcontractors in similar acquisitions
should be considered (1-707(d)(1)). The contracior can be
requested to provide such data regarding his small and small
disadvanztagzed dbusinessa subcontracting on similar acquisitions.
If a follow=-up acquisition is involved, zood data can be
expected to vbe available., Any previous data on similar

prime contract acquisitions should te considered.

D. egotiate, in the case of negotiated contracts. subcon-
tract goals wnich represent zood faith, aggressive and con-
prehensive effort on the part of the apparent successiul
offeror.
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2. Tetermine whether the plan provides tae maximum practi-
cable opportunity Ifor small business and small disadvantaged
tusiness concerns to participate in the performance of the
centract.

. In the case of unacceptaple plans for nezotiated con-
tracts, advise the contractor in writing of the reasons
for determining a subcontracting vlan to be unacceptable
(7-104.14(b)(d§(2)). Do this as soon as possible so the {
contractor can modify the plan within the time limits pre-

scribed. Tell the contractor how he can make his plan
acceptable, e.g., by the use of additional source svstems
or by esiablishing higher zoals.

G, In the case of advertised contracts, determine whether

the apparent successful bidder has submitted a plan as

specified in the contract clause in 7-104.14(c). If the

plan does not contain the minimum specified requirements

as set forth in 7-104.14(c)(a), consult with lezal counsel

to determine whether the bid should be rejected as nonresponsive.

H. Determine, in the case of advertised contracts where the
apparent successful bidder is responsive, whether the plan
reflects the best effort by the bidder to award subcontracts
to small and small disadvantaged firms to the fullest extent
consistent with the efficient performance of the contract.
If it does not, follow the procedures in 1=-707(b)(2).

I. In the case of negotiated contracts, determine whether
an incentive provision as set forth in 7-104,14(d) should
be used in accordance with 1-707.3(d). If so, structure
an appropriate clause., If not, a written determination
settinzg forth the reasons must be made.

J. The ACO should be requested to submit upon contract com=-
pletion, a report documenting, evaluating and advising the
DPCO as to the contractor's performance under the subcon-
tracting plan including (1) the extent to which the goals
were met, (2) whether the contractor's efforts were in
accordance with the efforts set forth in the plan, and

(3) whether the contractor required its subcontractors

to sutait and carry out similar subcontract plans (1=707.2(cX1)(2)
and (3)). If the contractor did not complvy in good faith
with the subcontract plan, the PCO shall formally document
the noncompliance in writing and include the reasons (the
2CC may write a short note attaching the ACO's report).

A copv of the official file documentation shall be furnished
tae ACC (1-707.2(b)(3)).
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7 STCLCIALY 20CULENTATTION JHICITIST

Zocumentation of actions taxken by the PCC is important as
subcontract plans and their eifectiveness will be reviewed
after the fact by such agencies of the Government as the
Small Pusiness Administration. Accordingly, the attached
summary checklist is provided. Answers to the questions
should oe in brief narrative form. Ves or no answers without
any explanation should be avoided wherever possible. The
checlktlist, if answered properly, can serve as the necessary
documentation of the rationale for actions taken as well as
serving the PCO as a reminder of the actions to be taxen.

1. Were ACO comments requested and used?

2. Vere activity Small and Disadvantaged ZBusiness Utiliza-
tion Specialist corments requested and used?

3. Did the contractor propose separate percentage




4, Did the contractor vase the zoals oxn total volunme of
¥ planned subcontractving and that planned to be awarded to
small and snall disadvantaged firms?

5. Did the contractor descrive the areas where it is
planned to subcontract to small and small disadvantaged
business firms?

: 5. Did the contractor furnish the names and locations by
principal small and small disadvantaged firms to be awarded
subcontracts?

L e e
e

g

I Al

EJ 7. wWhat was the method used to develop goals?
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How was indirect or overhead costs alilocated in
developing the zoals?

:3.

9. WJhat is the name of the individual who will administer
the subcontracting plan? ’‘Jere his or her duties described?

10. Does the contractor have acceptable company wide small
and small disadvantaged business policy statements?

11. Did the contractor demonstrate sufficient manacement
interest and involvement?
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12, DJces the contractor have a progr to train and moti-
vate personnel to support sutcontractinzg with small and
small disadvantaged firms?

15. Does the contractor provide special assistance to small
and small disadvantaged firms?

14. Does the contractor consider the potential of small
and small disadvantaged firms in make-or-buy decisions?

15. Does the contractor counsel small and small disadvantaged
firms and discuss subcontracting opportunities with them?
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16, Jces the contractor provide for Iliow cown of the sube-
contracting plan clause to appropriate succontracts?

17. Does the contractor assure in the plan that he will
sucmit periodic reports and cooperate in any studies or
surveys as may be required to determine compliance with
the plan?

15, Iill adequate records ve maintained?

19, Did the initial plan as submitted provide <the nmaximum
practicable opportunity for small and small disadvantaged
tusiness participation?

147




-A"" B
USRS [N

ket

I W S

i AL, g VAP AR A o s S G I . TN BN 6 Y+ i AN S RALA A

20, I the plan was unaccepntavle, what were the deficienciss?

21, Vas the contractor notified of these in writing?

22, ‘lere you able to establish and negotiate acceptable
zoals?

23, Should an incentive clause be included? If not, wh7?




24, Arser comnlezion, of all nestotiations,
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Trhe following is a sample of the guestions used ov the
researcier in conducting interviews with civilian contractors
and Government personnel. These questions were used to lead

the discussions with interviewees,

CITVILIAT COMNTRACTOZES
wTaat is your overall assessment of the law?
“hat is your strategy for complying with the law?

What is your criteria for selection of a small or small
disadvantaged business?

What records are yvou maintaining in conjunction with
-+—1n N [p]
the law”®

Are you conducting training for your line managers or
other personnel?

What is your system for accumulating data on a contract-
by-contract basis?

What xind of small and/or nminority programs did vou
aave prior to P, L., 95-5077?

“lhat is your system for locating small and small dis-
advantazed businesses?

Zo you have a written company policy statement?
lhat have been your major problems with the law?

Do you nhave any suggestions for improvement or changes
in the law?
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“inat training has been done to acquaint your versonnel
wi®til the law?

What is vour strategy/procedure for handling an unaccept-
able plan from a contractor?

Have you nad any cases of refusals to sutmit an adequate
plan?

waat effect has the law had on PALT?

*lhat guidance/policy has been established for ths use
0f incentives in Ilegotiated Procurements? How do vou deter-
mine percentages? Would like a copy of an incentive clause
that nas been used,

“lhat reports do you require from the Primes? "ho reviews
the reports? Are the reports forwarded to higher command?

What resources/tools do you have available to snsure
that a Prime has made a "best effort" in utiligzing small
business and small disadvantagzsd concerns?

Have there Teen any steps taken by your command to
publicize the program?

Once a contract has been awarded, which incorporates
a plan, what role do your PCOs/buyers play in ensuring
compliance?

Have you had any cases of noncompliance? *What is vour
strategy for handling cases of noncompliance?

What have been tie major reasons for the slow implementa-
tion of the law? Any suggestions for improvement?

“what do you feel are the strengths/weaknesses of the
law? Any suggestions for improvement?

“hat changes, if any, would you recommend in the law?

“hat has teen the response from the major contractors
to the law?
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